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PREFACE TO THE THIRTEENTH EDITION 


r * 1 . ^uthors appreciate the cordial reception to the first twelve editions 
of the book on the Indian Penal Code. 

The present edition has been revised and updated. The latest decisions 
of the Supreme Court and the various High Courts, together with all amend¬ 
ments to the Code, have been incorporated in the revised edition. The facts 
of some important recent decisions of the Supreme Court have been referred 

to in some detail in the book with a view to elucidating the law enshrined 
therein. 


The Medical Termination of Pregnacy Act, 1971, replaces the restrictive 
provisions of S. 312 of the Code. That section deals with the offence of 
causing miscarriage and provides for a term of imprisonment unless it be 
caused in good faith for saving the life of the woman. The Medical Termi¬ 
nation of Pregnancy Act, h/^ A^ever, provides for termination of pregnancy 
by a registered medical pracfflioner, in the circumstances stated therein where 
the pregnancy did not exceed twelve weeks, and by two medical practitioners 

Thit exceeding twenty weeks. 

That Act specifically provides that notwithstanding anything contained in the 

incian Penal Code, a registered medical practitioner shall not be guiltv of 

any offence under that Code if any pregnancy is terminated by him in 

a^ordan^ with Uie provision's of the Medical Termination of Pregnancy Act, 

of the 1^71 Act ^ appropriate place the relevant provisions 

Keeping in view the recent trend in criminology, a new chanter nn 
“Crime—lU Causation, Diagnosis and Treatment,” has been added^ as an 
appendix jo the bool^ This chapter deals with the theories of crime its 
causes and baneful effects, the theories of punishment and the objectives of 
imprisonment. It also discusses the various aspects of the retributive LrWiiv 
and violent futility of capital punishment as sanctified by law. harity 

It is hoped that the present edition of the t,-ok will be of areater 
«amfnat1ons!’ ® .“'’d co]nZi!Z 


P, Tandon 
Rajesh Tandon 
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CHAPTER 1 

INTRODUCTION 


(Ss. 1—5) 


Short History.—Under the Moghul rule the Mohammedan criminal law 
was administered by the Kazis in the courts of the country. The Quran was 
the repository of both civil and criminal law. In 1600 a Charter incor¬ 
porating the East India Company was granted by Queen Elizabeth giving the 
Company exclusive right of trading to all parts of Asia, Africa and America 
and empowering it to make laws. The Charter of 1668 vested the manage¬ 
ment of Bombay in the East India Company which regulated the proceedings 
ofthe Court on the line of English Courts. The Court of Judicature was 
established in 1672. It sat once a month f or its genera l sessions . 

Two further Charters were granted in 1683 and 1687 enabling the Com¬ 
pany to establish a Court of Judicature at such places as it might decide 
any a Corporation at Fort St. George, Madras. The Englishmen in India 
were entrusted with the administration of both civil and criminal 
justice. 

In 1765 Lord Clive succeeded in obtaining the grant of thd Dewani from 
the Moghul Emperor, which enabled him to establish Dewani courts. 

In 1772 a Fouzdari Adalat was established in each district for the trial 
of criniiual offences. The Kazi or Mufti presided over these courts. An 
appeal against Iws decision lay to the Sudder Nizamat Adalat. The Officer 
presiding over the Srdder Nizamat Adalat was assisted by Mohammed^ Law 
officers Such courts were established in the capital. 

The Regulating Act was pas.«ed in 1773. It established a Supreme Court 
of Judicature at For William. Bengal, which took cognizance of all matters, 
xivil, criminal, admiralty and ecclesiastical. An appeal against the decision of 
the Supreme Court lay to the King-in-Council. 

In 1827 the system of administration of justice in the Presidency of 
Bombay was thoroughly revised and the law was set forth in the Regula¬ 
tion, Xiy of 1872. The position in the other Presidencies remained 
unchanged. 


Indian Penal Code the laws administered 
in the Courts of India were neither uniform nor universal. They were a 

combination of English, Mohammedan and local laws. The English 
Cni^l lAw was in force in the three Presidency towns of India, while the 
Anglo-Indian Reflations, supplemented by the laws introduced by the 
Mohammedan rulers, were in force in the mofussil. 

. . Thc-fire t Indian Law Commission was co nstjtnt^ri at ***** initiative^ 

l^rd IJe CtafinjissibhmprepalingThe PenaJ Code drew largely 

from the English and ^ ^ 

L^ uimana Code and tl 

was a ouuacijucut v..ommiHioD, wnicn suo- 

nutted Its reports m two parts, one in 1846 and the othc m 1847. The same 
was again revised by Law Members Benthune and Peacoc k. In iU final 
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shape it was presented to the Legislative Council in 1856 and was passed on 
October 6, 1860. It superseded a'.l Rules, widely divergent Regulations and 
orders relating to criminal law in India. The Indian Penal Code. XLV of 
I860, came into operation on the 1st day of January, 1862. 

After the attainment of independence by India in 1947 necessary amend¬ 
ments were made by the Adapation of Laws Orders 1948 and 1950 Part B 
States (Laws) Act, 111 of 1951. 

Codification of Criminal Law.—The criminal law of India has thus been 
codified in the Indian Penal Code and the Criminal Procedure Code. The 
Indian Penal Code is the substantive law and deals specifically with offences, 
stating what matters will afford an excuse or a defence to a charge or an 
offence. It defines the offences and provides for their punishment. The 
Court is not empowered to invoke the Common Law of England in such 
matters at all. The Criminal Procedure Code is the procedural or adjective 
law. It creates different grades of courts and deals with the several proceed¬ 
ings of the courts at the various stages of the inquiry or trial. Section 4(1) 
of the Criminal Procedure Code, 1973, specifically lays down that all offences 
under the Indian Penal Code shall be investigated, inquired into, tried and 
otherwise dealt with according to the provisions of the Code of Criminal 
Procedure. The main object of the Code of Criminal Procedure is thus to 
supplement the Indian Penal Code by rules of procedure with a view to 
preventing fences and bringing offenders to justice. 

Criminal Liability.—A man’s liability, according to Salmond, consists 
in those things which he must do or suffer, because he has already failed 
in doing what he ought. It is the ultiraatura of the law and has its source 
in the supreme will of the State. Liability may be civil or criminal. Civil 
liability is the enforcement of the right of the plaintiff against the defendant 
in civil proceedings. Criminal liability is the liability to criminal proceedings 
whose direct purpose is the punishment of the wrongdoer. 

Crime.—The word “crime” has not been defined in the Indian Penal 
Code, in its broad sense, however, it may be explained as an act of com¬ 
mission or omission which is baneful to the society in general. But all acts 
tending to prejudice the community are not "crime” unless they are punish¬ 
able under the law. According to Osborn, crime is an act or default which 
tends to the prejudice of the community, and forbidden by law on pain of 
punisiunent inflicted at the suit of the State. In its legal sense, therefore, crime 
includes such offences being acts or defaults which have been made punishable 
by the Indian Penal Code. 

It is apparent from the above that there is nothing which by itself is 
a crime, unless it has been declared by the legislature as punishable. The 
authors of the Penal Code themselves remark that a penal code is not by any 
means to be considered a body of ethics, nor ought the legislature to punish 
acts merely because those acts are immoral, nor, further, from the fact that 
an act is not punished at all should it follow that the legislature considers 
that act as innocent. Many things which are not punishable arc morally 
worse than those which are punishable. The man who treats a generous 
benefactor with ingratitude and insolence deserves more severe reprehension 
than the man who aims a blow in the heat of passion, or breaks a window 
in mere frolic : yet the Indian Penal Code provides for punishment for 
assault and mischief in the case of the latter but not for ingrati- 



INTBODUariON 


3 


tudc. The rich man who refuses a handful of rice to save a fellow creature 

from death may be a far worse man than the starvin*? wretch who snatcher 

and devours the nee, yet the Indian Penal Code punishes for theft, and not' 
the former for hard-heartedness. 

Crime is. therefore, a relative conception. Different societies view 
different acts of commission and defaults as crime in different ages and 
according to different localities and circumstances. History is replete with 
examples where heresy, i. e., religious belief other than that recognised by 
the State, has been treated as an offence punishable with death, but no nation 
c^ today think of prescribing punishment merely for holding such views 
Similarly adultery is a civil offence against the law of matrimony in England 
and leads to divorce, the husband having claim to compensation from the 
ft ^ it is a crime within the meaning of S. 497 of the 

Indian Penal Code and is punishable with imprisonment of either description 
for a term which may extend to five years or with fine or with both. The 
Code, however, absolves the wife from punishment as an abettor and excujcs 
her infidelity on account of some peculiarities in the state of society in this 
country where, according to the authors of the Code, a woman is sometimes 
married while still a child and is neglected for other wives while still young 
They were, therefore, reluctant to make laws for punishing the inconsistency 
of the wife, while the law admitted the privilege of the husband to polygamy 
But it has to be remembered that our great Hindu law giver Manu provided 
punishment for the wife also in such a case. And even in modern times 
countries like France and China have made laws which punish the infidelity 
of wives as well. 

The recognition of a crime, therefore, varies with public opinion of a 
given society at a given time and there cannot be any rigid or absolute 
entenonto determine ii. Ideas may change; standards of ethical morality 
may differ, and with them may differ the recognition of an offence by the 
legislature within the ambit of its penal code. H has, therefore, been 
rightly said that crime is not a static quantity, nor can it be considered in 
absolute terms. There is actually no such thing as a crime in se or crime by 


DisHnctlon between fort and crime.—Tort differs from crime both in 
principle and procedure. In the first place, the former constitutes an injury 
or breach of duty to an mdividaal or individuals concerning his or their 

Matter (constitutes a breach of public rights 
and duties affecting the whole community considered as a community. In 

t?rt the wrong-doer has to compensate the aggrieved 

by the State in view^e intercstf of the 

sodety. ta the third placd; in tort the action is raised by the aggrieved 
party, but m crime the State is supposed to be injured oy wrong to the 
community, and M such the proceedings are conducted in the naiMofthe 
State, and the guilty person is punished by it. And. lasUy. in tort or civil 
wrong intention on the pit of the wrog-doer is immaterial, but criminal 

the difference between a tort and a crime is a 

^dressed by the civil, while the latter 
cnmipl ^urts. The distinction is, however, deeper and 
has well been expressed by Blackstone who says that torts are an *'infting»> 
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ment or privation of the private, or civil, rights belonging to individuals con¬ 
sidered as individuals ; crimes are a breach of public rights and duties which 
affect the whole community, considered as a community.’* The right which 
is violated by a ton is always a different right from that which is violated by 
a crime. The person of inherence, observes Holland, in the former case is un 
individual, in the latter case is the State. 


Every tortious act does not amount to a crime, nor does every crime 
include a tort. Thus mistaken or innocent trespass to one’s land or private 
nuisance is a tortious act, but is not a crime for there is no element of 
danger to public interest. In the same way obstruction of a highway, 
perjury, homicide, etc., arc exclusively criminal and notions. But there are 
also cases where a wrong is both criminal and tortious and the State pro¬ 
secutes the wrong-doer and also affords the sufferer an opportunity to claim 
damages by providing concurrent remedies. Examples of such wrongs are 
assault, false imprisonment, libel and theft, in such cases there is oot only 
the violation of a private right of bodily safety, property or reputation but 
such violation also constitutes a menace to the safety of the society in 
general. Thus, in the case of assault not only the injured can recover 
damages for the right infringed is his right to bodily safety, but the wrong¬ 
doer will also be punished by the State for violation of the safety of the 
society generally. 

Contract, Tort and Crime.—The difference between contract, ton aud 
crime may be studied with the aid of the following chart : 


Contract 

1. Duty is fixed as a 
result of the con¬ 
tractual relation¬ 
ship of the parties. 

2. Duty is towards 

^ the contracting 

party generally. 

3. An action lies for 
the infringement 
of some right 
vesting in the party 
as a TC>ult of con¬ 
tractual relation¬ 
ship. 

4. Id an action for 
breach of contract 
the duty broken is 
the result of failure 
to perform contract¬ 
ual obligation. 


Tort 

Duty is fixed by the 
operation of law. 


Duty is towards the 
public generally. 


It constitutes an in¬ 
fringement or priva¬ 
tion of civil rights of 
an individual consi¬ 
dered as an indivi¬ 
dual. 


It arises out of liabil¬ 
ity mdependent of 
any personal obliga¬ 
tion undor a contract. 


Crime 

Duty is fixed by the 
State. 


Duty is to the whole 
world. 


It is a breach of 
public right and 
duties affecting the 
whole community 
considered as a com¬ 
munity. 


Duty arises on ac¬ 
count of statutory 
enactments. 
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Cooeract 


Tore 


Crime 


5. It is founded upon 
consent as a result 
of an agreement 
between the par¬ 
ties. 

6. There is a privity 
of contract be¬ 
tween t he partie^ 

7. Breach of con¬ 
tractual obliga¬ 
tions involves 
breach of a right 
in personatn. 


8. in case of breach 
of contract dam¬ 
ages are paid 
by the party break¬ 
ing the contract. 


Motive is irrele¬ 
vant in an action 
for breach of a 
contract. 


It is not based upon 
consent but is inflict¬ 
ed against consent. 


There is no privity 
between the parties. 


There is breach of 
a right in rem. 


The wrong-doer 
has to compensate 
the aggrieved pany; 
such compensation 

niay be nominal, 
ordinary or exemp¬ 
lary according to the 
magnitude and nature 
of the tort. 

Motive is often taken 

into consideration. 


10. Action is raised by Action is raised by 
the injured party. the Injured party. 


11. Breach of contract 

private w rong. 

12. There is no 

question of 

B«<Bience in 
an action for 
breach of the 
obUfation aris- 

out of the 
conteact' 


A tortious act involves 
breach of a private 
duty. 


Mere negligence may 
amount to tortious 
liability. 


it is not based on 
consent 


There is no privity 
between the paiiies. 


There is breach of a 
right against the 
whole world. 


The offender is 
punished by the 
State ; such punish¬ 
ment may be line or 
imprisonment. 


Motive may be j 
factor for considera¬ 
tion in the quantum 
of punishment. 

The proceedings arc 
cohducted in the 
name of the State as 
the State is supposed 
to be injured bv 
wrong to the com¬ 
munity. 

It involves a public 

wrong. 


Negligence attended 
with criminal intent 
amounts to crime. 
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Contract 

13. In an action 

for breach of 
contract the 

intention of 

the parlies is 

immaterial. 


Tort 

Intention on the part 
of the wrongdoer is 
immaterial. 


Crime 


Intention is an essen¬ 
tial element.« 


Preamble.—V/htTt 2 iS it is expedient to provide a general 
Penal Code for India ; It is enacted as follows;— 

1. Title and extent of operation of the Code.—This Act shall 
be called the Indian Penal Code, and shall extend to the whole 
of India except the State of Jammu and Kashmir. 

COMMENT 

The State of Jammu and Kashmir enjoys a special status and has its own 
Penal Code. 

Title.—The title of a statute is part of the statute itself and may be re- 
l^erred to for the purpose of ascertaining its general scope and also as a guide 
in the construction of its provisions. But even the title cannot override the 
clear meaning of any section of the Act. [Mar Poulose v. Mar Basselias 4 
O. L. R. (Trav.) 153, F. B.l * 

Preamble—A pieamble may afford usefullighi as to what the statute 
intends to reach, but if the enactment is itself clear and unambiguous, no 
preamble can qualify cr cut down the enactment. The preamble, however 
IS the key to the statute and affords a clue to the scope of the Act where the 
words, construed in themselves, without the aid of the preamble are capable 
ol more than one meaning. But the court must not create or imaeine an 
ambiguity in order to bring in the aid of the preamble. (Siba Prasad Misra 
v. Mst. Nurabati, 1. L. R. 1949 Cut.' 33). The preamble can be invoked to 

~ >■ *"<»•» 

Special Law.—The usual rule of law is that where there is soedfio 
puDishment provided m a special Act it takes precedence of the leSer^ 
puhishment under the Penal Code, and that where there I no sS 
punishment provided the general law of the land under the Penal^ode 

sXfied"’“ u“‘«=r any secti^ SPat: 

apply wherever its application is not exoresslv or hv 

as by provision for a separate punishment for a narticuiar^^^ implication 

and where the requirements p?e^i™brth/lnH?I^! 

srr.. .a-j. S” 
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Section 2 of the Indian Penal Code provides that every person shall be 
made liable to punishment under the Code, without distinction of nationality, 
rank, caste or creed, provided the offence with which he has been charged 
has been committed in some part of India. A foreignir who enters the Indian 
terriories also submits himself to the operation of Indian laws and he 
cannot be allowed to plead in defence that hf did not know that he was 
doing wrong, as the act was not an offence in his own counti^. 

Exception : President and Governor,—Although the Indian Penal Code 
does not provide any exception in favour of any person from the jurisdiction 
of criminal courts, such a statutory exemption is available under Art. of 
the Constitution. It provides that no criminal proceeding whatsoever shall 
be instituted or continued against the President or the Governor of a State, 
nor shall a process for his arrest or imprisonment issue in or from any court 
during his term of office. 

Exterritoriality.—Besides the above statutory exception the doctrine of 
exterritoriality exempts the following persons from the jurisdiction of the 
criminal courts of every country ; 

(i) Sovereigns whilst travelling or resident in foreign countries.— 
This privilege is extended to sovereigns even when they are living 
incognito. 

(if) Foreign State.—Any foreign State cannot be made a party to a 
proceeding in another State. 

(iii) Ambassadors and other diplomatic agents.—They and their 
family enjoy complete immunity from criminal jurisdiction of the court.s of 
the country to which they are accredited. 

(iv) Public vessels whilst in foreign ports or territorial waters.—They 
are exempt in foreign waters from the jurisdiction of the State within whose 
territorial jurisdiction they happen to be. 

(V) Armed forces of a State when passing through a foreign territory.— 

They arc exempted from the jurisdiction of a foreign Stale, when, by consent, 
they happen to pass from its soil. 

(vi) Alien Enemies.—In respect of acts of war they cannot be tried 
by criminal courts but can only be dealt with by martial law. In respect 
of offences unconnected with war, they are triable by ordinary criminal 
court.s. 

(vii) International Institutioos.—These institutions, e. g., the United 
Nations and its various branches, have been conceded immunity from 
territorial jurisdii.tion. 

Vicarious Liability.—So far as civil liability is concerned, ;i master is 
liable for the tortious acts of his servants while acting in the course of his 
employment, but a master is not criminally liable for the unauthorised or 
criminal acl^ of his servants. He only is criminally punishable who imme¬ 
diately does the act or permits it to be done. 

The following, however, form exceptions to the general rule 

1* Statutory liability.—The exemption with regard to the criminal 
responsibility of the master may be negatived by distinct provisions in the 
statute prohibiting an act or enforcing a duty in absolute terms whereby 
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the principal is made liable for the acts or defaults of his servant Licen«p 
cases lurnish an example of such statutory obligations Thus if a servant 
of a 1,censed vendor of arms and ammunition %elk arms to 
or^ised person, the licensee is Uable to punishment under the Indian Arms 


‘s neglected by the 

owner by entrusting it to unskilful hands, the owner is in certain Les 
nminally liable. Thus an engineer was held guilty of manslaughter when 

r"’" management of a steam engine to an ignorant boj who 
a man for want of skill to handle the engine. (Lowe 3 C. & K 123j 

liabl/,".'' 2 of the Code provides that every person is 

hable to pumshmern under this Code and not otherwise It was oh«rv.H 

nr (52 I- A. 40) : 'That the criminal law of India is 

that •* koes, is contained in the Indian Penal Code ■ 

hfto'fEnehnd criminal kw of India and 

that ol England differ in sundry respects ; and that the Code has first of all 

Inv^ “'^‘^°''c*!i"ce with its natural meaning and irresnective of 

n , C^^'^ers to leave mlalS the 

it . ^"®’''^‘cd before, are, though common places, considerations which 

It IS important never to forget. It is. however, eqiaUy trurth^he CnS^ 

pr"; kw.-dTffrrrnce''s*‘f;Sm''fh: 

nf (”*^f****'®“ —According to Maxwell the paramount dmv 

of the judicial interpreter is to put unon the lanmaoe 

honestly and faithfully, its plain and rational mean?^ !nd Legislatftre. 

object. It is for t/e le^'slature, not“ n toTfine“^^^^^^^^^ 

Its punishment. It is unquestionably a reasonable exocctaiiL u 

omer intends the infliction of suffering or an^nSmel’t 

liberty or rights, or the grant of exceptional exemmfons 

privileges. It will not leave its iatention^to hf‘ ' powers, and 

mference, or convey it in cloudy and dark wordfonirbu/w'i'lV® 

With reasonable clearness. manifest ii 

Where on the words of an enactment two constmrtmnc i 

court may adopt the more reasonable or beneficia of th^t "" 
which ^the more likely to avoid a manifest inj^sTia I, k "’f 

of inteitretation of statutes that when the language ^sed bv “1 

admits of two constructions the court should not 

would leach to an absurdity or obvious injus?ke 
struetion which appears to be most in accKfih conS 
justice. Where there are two possible constructions it ?s 
court to use the commonsense construction. 

I 

Code not ezhaustire. — The InHian r ^ • 

exhaustive only with regard to matters dealt whh 

general one and has not been made exhaustive with tK u f * 

defined by local and special laws have been left out of^th^tid^ ®‘ 
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but which by law 

to be tried for an offence conimftVpH°L j’t ^7- Indian law, 

with according to the provisions of this^G^H^f^'" 

ted beyond India in the same mJnn commit- 

committed within India. ^ ^t)en 

COMMENT 

the Code. It proWdelfthat"an^indian clthen *’* ^’t'^ta-territorial operation of 
anything done in forcim landf f ?t T in India for 

ment though it may not*be Lch an ait faTh ““der any Indian enact- 

of the Code of C^tainll ProcXe I97t^ commission. Section 

offence is committed outside India h^ra?.''?''idcs that when an 

high seas or elsewhere rM ^ ^ ‘“dia whether on the 

ship or aircraft reei‘;fpr»-*H in i^ r. Pf*^*^"* being such citizen, on any 
offence as if it had india, he may be dealt with in respect of such 

ma^bl found India ^at whLrhe 

shall be inquired such offence 

the Central Government. ^ ^ ^ except with the previous sanction of 

stons of tJdfroi'”’ offences.-The provi¬ 

sions of this Code apply also to any offence committed by- 

India India in anyplace with( ut and biyond 

(2) and person on any .ship or aircraft registered in India 
wherever it may be. 

Explanation.—In this set tion the word “offence” inclnrlr-c 
eve,y act committed outside India which, if comS ed i . India 
would be punishable under this Code. India, 

Ittustration 

jn.;. £■ “ £ 


COMMENT 

India When those offences were all^Md to hale^n ^ •! oursidc British 

the States having subsequently acceded to ih/ " committed by him, and 
iuri.dictioi, to try the accused rorThroC.:.'"()-!iXTt^^^^ 


beyo J the “."m“^ of I"<lia in 

eXrof ,h^,^^ cou^, ^y-be 3dom^H°'^^^ 

up for trial in the c?un?^^wtre he ' 
known as extradition, or Say be tried 

jurisdiction. ^ exercise of extra* 


any place 
its limits, 
be given 
which is 
•territorial 
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ExtraditioD.— Extradition is the surrender by one to another of an 
individual accu ed or convicted of an offence outside of its own territory, 
and within the torritoridl jurisdiction of the other which, being competent 
to try and punish him. demands its surrender. {Terlinden v. Ames, l«4 U. b. 
370). Mutual interest of Slates for the maintenance of law and order and 
the administration of justice demands that nations should co-operate with one 
another in surrendering fugitive criminals to the State in which the crime was 
committed. It is now generally agreed that surrender is a matter of comity and 

not of right. 

The surrenders of a fugitive offender from India depends upon whether 
the offence was committed in a foreign State or in a part of the Common¬ 
wealth. In the former case the procedure laid down in S. 3 of the Indian 
Exlratiilion Act has to be followed ; in the latter case the provisions of the 
Fugitive Offenders Act, 1881, apply. 

Extra-lcrritoriol Jurisdiction.—The Indian Courts possess exlra-ierri- 
torial jurisdiction to try offences committed on land, on high seas and in the 

air. 

Admiralty jurisdiction.- The jurisdiction to try offences committed on the 
high seas is known as the admiralty jurisdiction. Such jurisdiction extends 
over offences committed on Indian ships on the high seas, offences committed 
on foreign ships in Indian territorial waters and pirates. 

piracy.—Piracy is an offence of depredating on the soas, without being 
authorised by any foreig!i State, or with commissions from diffetcni sovereigns 
at war with each other. fWheaion). The essential ingredients of an act 
of piracy are that it is an act performed by a person sailing the high seas , 
such an act is without the authority or commission of any State ; actual 
robbery not an essential ciemeat in the crime of ^irdcy Juregentiwn (which 
is a piracy against the la v of nations), a frustrated attempt to commit robbery 
is equally piracy Jure gemium ; suen act of robbery is committed by a private 
vcsrel against another vc-sei or by the mutinous crew against their own vessel: 
and the essence of piracy comists in the pursuit of private, as contrasted with 
public ends. 

Jurisdiction of Indian Courts.—Sections 3 and 4 of the Indiai; Penal 
Code provide that an act constituting an offence in India shall also b'* 'ii 
offence when committed by an Indian outside India and that local courts 
can tak? cognizance of it when committed by an Indian citizen beyond the 
territories of India. Section 4 further provides that the provisions of the 
Code also apply to any person on any ship or aircraft registered in India 
wheriver it may be. As staled above, admiralty jurisdiction. /. e.. jurisdiction 
to try offences committed on the high seas, extends over offences committed 
on I:idian ships on the high seas, offences committed on foreign ships in Indian 
territorial waters and pirates. 

With regard to the liability of a foreigner for an offence committed 
within the territories of India he is liable to be punished under the Indian 
law for as soon as he enters the Indian territories he accepts the protection 
of Indian laws and virtually gives an assurance of his fidelity and obedience to 
them. 

Problem .—A foreigner, without any justification, inflicts a blow on 
another foreigner in a foreign vessel on high '^eas. and the person so 
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the consequently a foreigner cannot be held responsible under 

territo?kl limif, committed by him beyond fts 

RnmK 7 . I D , howevef, been held ia a,hn:alal Lbai \1 

Bombay L. R. 1147, that if a foreigner in foreign territory initiatet^n o^ 

ar f t.vrr ;;s “ 

completed in Bombay on the death of the \ ictim of the blow S ^t 
accused i,s in Bombay he can be tried for the offence at Bombay ‘ 

a tbwMw*' 1 ,?®,“ ' r question, the accused can 

vJ^A . ^ offence of culpable homicide if the blow was deli 1 

three milc,s of the Bombay port, because the territorh- 
if State extends to a maritime belt nf coastal waters to a width 

th. ftot" ‘tte low watermark. As such in this case bo h 

can tSS’b^'trfed '“ok place at Bombay, where the accused 

accused, who was an English sailor, was found 

firingin°^ ^ British vessel While 

^-?U deemed to be committed within 

the admiralty jurisdiction. The plea that as the vessel was twenty to thirty 

miles from the sea the offence was not comnutted on the high seas w as 

however, negatived. [Thomas Allen, {\SV) I Moody C. C. 494]. 

LlablH^ of foreigners In India for offences committed outside India_ 

No proposition of law. observed Chief Justice Cockburn. can br Aom ^ 
estable or more universally admitted than that, according to the giS 

^'1': a foreigner, though criminally responsible to the law of a 

nation not his own for acts done by him while within the limits of its 

be made responsible to its law for acts done beyond such 

limits. If, however, the legislature of a particular country by express eiuct- 

subject to its law with reference to offences commit- 
ted beyond the limits of its territory, it would be incumbent on the courts of 

such country to give effect to such enactment, leaving it to the State to settle 

(1879) 2^x“ D 80''e™‘n®''‘s of other nations, lAT^ti, 

Act <!h«n ** /Jff.-Nothillg in this 

Act shall affect the provisioris of any Act for punishing mutiny 

of ^he r ‘t’ Of airmen in tL service 

bUlla^" Provisions of any special or 
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The provisions of the above section clearly show that no special or local 
law is repealed, varied, suspended, or affected by the enactment of the Indian 
Penal Code. 

A contempt of the High Court being contempt of the Court of Record is 
punishable by it, independently of the Indian Penal Code. The Contempt of 
Court, Act, XXXll of 1952, (subsequently repealed by the Contempt of Courts 
Act 1971,Vll of 1971), regularizes and regulates the jurisdiction of the Courts 
in dealing with that offence, but it not does abridge the inherent power of the 
High Court to punish contempts on a summary proceeding. Un re K L Grnia, 
1. L. R. (1952) Lah. 411]. 


Scheme of Che Code.—On the next page is the tabular statement showing 
the scheme of the Indian Penal Code. 
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CHAPTER IJ 



GENERAL EXPLANATIONS 
(Ss. 6—52-A) 


Chapter U is for the most part an elaborate interpretation clause, it 
being a key to the interpretation of the whole Code. The object of this 
chapter in the words of Sir James Stephen, is to prevent the captious Judges 
from wilfully misunderstanding the Code and cunning criminals from 
evading its provisions. It does not provide explanations for all cases 
indiscriminately, but only for those cases where difficulty may arise, when 
it will be necessary to refer to this chapter to see what the meaning of the 
Code is. [IH60 Proceedings of Council, p. 1261]. 

6. Definitions in the Code to be understood subject to exceptions. 
--Thiougbout this Code every definition of an offence, every 
penal provision and every illustration of every such definition 
or penal provision, shall be understood subject to the exceptions 
contained in the chapter entitled “General Exceptions”, though 
those exceptions ai*c not repeated in such ilefinition, penal provi* 
sion or illustration. 


Illustrations 

(a) The sections in this Code, which contain definitions of offences, do 
not express that a child under seven years of age cannot commit such 
offences; but the definitions are to be understood subject to the general 
exception which provides that nothing shall be an offence which is done by 
a child under seven years of age. 

(b) A a police officer, without warrant, apprehends Z who has com¬ 
mitted murder. Here A is not gufity of the offence of wrongful confinement: 
for he was bound by law to apprehend Z, and therefore the case falls 
within the general exception which provides that ''nothing is an offence which 
is done by a person who is bound by law to do it.” 

T/ Sense oj expression once explained ^—Every expression which 
is explained in any part of this Code, is used in every part of this 
Code in conformity with the explanation. 

%,^Gender ,—The pronoun “he” and its derivatives are used 
of any person, whether male or female. 

9. "^J>lumber ,—Unless the contrary appears from the context, 
words importing the singular number include the plural number 
and words importing the plural number include the singular 
number. 
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COMMENT 

General aL*es^Act^ wHrh h 'he provisions of the 

shall include the%lural/and v/ce ve;!!J° *‘"*'''** 

human^iei won. -‘man- denotes a male 

COMMENT 

Thus,^a® female pcr:ion irrespective of her age. 
i- P. C. fAssauh ir 1 ^ y^omm for the purpose of S. 354, 

modesty). I'nmindl force to a woman with intent to outrage her 

or “person” includes any Company 

't on, (11 body of persons, whether incorporated or not. 

COMMENT 

a huiJ,n®K.T°'^‘* 'person’, therefore, includes not only a natural person t e 

: Xzs*.7; “■ ' - 


1930. 


13 . “QW^- Repealed by the Adaptation of Laws Order, 

■ f*"’"""' 0/(Government. -'I'hc words ‘servimt of Govein- 

appointed or em¬ 
ployed in India by or under the authority of Goverment. 

( T }^i P‘fi'**^*on of Briitsh /m/ta.—Repealed by the Government 
of India (Adaptation of Indian Laws) Order, 1937. 

persoif^ho'^'fnffi7?i’K?' only every 

person,- ^ designated as a Judge, but also every 

who is empowered by law to give, in any legal proccedine 

tivil or criminal,adefinitive judgment, or a judgment which, ff 
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not appealed against, would be detinitivo, or a judgment which, 
if confirmed by some other authority, would be definitive, or 

Vvho is one of a body of poisons, which body of persons is 
empowered by law to give such a judgment. 

Illustration. 

(al A Collector exercising jurisdiction in a suit under Act X of 1859 is 
a Judge. 

(b) A Magistrate exercising jurisdiction in respect of a charge on which 
he has power to sentence to fine or imprisonment, with or without appeal. 

is a Judge. 

(c) A member of a panchayat which has power, under Regulation VII. 
1816, of the Madras Code, to try and determine suits, is a Judge. 

(d) A Magistrate exercising jurisdiction in respect of a charge on 
which he has power only to commit for trial to another Court, is not a 

Judge. 

COMMENT 

The above definition shows that not only every person designated as a 
Judge is a Judge./.<*.. High Court Judge. District Judge. Sessions Judge or 
Civil Judge but also those persons who fall under the above category. 

An election officer empowered to remove names from the electoral roll 
comes within the term 'Judge*. [HanuTnanth Rao v, Lakslunayya, (1937) 
M. W. N. 740]. Arbitrators empowered by law to give a definitive judg¬ 
ment when dealing with a case on reference to their arbitration are included 
in the term 'Judge*. But a magistrate exercising jurisdiction in respect of a 
charge on which he has power only to cofnmit for trial to another court is 
not a Judge. 

20. “Cowr/ oj — 'rhe words *'Gourt of Justice** 

denote n judge who is empf»wcred by law to act judicially alone, 
or a boclv of Judges which is empowered by law to act judicially 
as a hodyV'vhcn such Judge or body of Judges is a. ting judicially. 

Illustration. 

A panchayat acting linger Regulation VLl, 1816, of tiic Madras Code, 
having power to try and determine suits, is a Court of Justice. 

COMMENT 

Thus a panchayat und^ tne U. P. Panchayat Raj Act having power 
to iry aud determine suits is^ Court of Justice. But when the Judges* 
are transacting merely adminiMrative business, they arc not a Court of 
Justice. 

^ 21 . *'Public seroani ”,—The words **public sei-vant’* deuotti'* 
a person falling under any of the descriptions herein after follow-.^ 
ing, namely ; 

* * * * 


l. Cl. Fim omitted by the Adaptation of Laws Order. 1950. 
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law including any person empowered by 

of persons, any ad.iudicatory functions.] ^ ^ 

Fourlk. -Every officer of a Court of Justice‘[(includine a 
office'^ commissioner)] whose duty it is, as such 

^cei, to investigate or report on any matter of law or fact, or to 
make, authenticate, or keep any document, or to take charge or 
dispose of any property, or to execute any judicial process, or to 
administer any oath, or to interpret, or to preserve order in the 

ijourt, and every person specially authorised by a Court of lus- 
tice to perform any of such duties. ^ 

Every juryman, assessor, or member of a panchavat 
assisting a Court of justice or public servant, ^ 

Every arbitrator or other person to whom any cause 
oi matter has been referred for decision or report by any Court 
ot justice, or by any other competent public authority. 

5ra«^A.—Every person who holds any office by virtue of 
which he is empowered to place or keep any person in confine- 

niicrit • 

o Eveiy officer of the Government whose duty it is, 

as such officer, to prevent offences, to give information of offences, 

to bring offenders to justice, or to protect the puLlic health 
safety, or convenience. ucaiin, 

., 1 , Every officer whose duty it is, as such officer, to 

ke, receive, keep or expend any property on behalf of the 

ShaTf'n'f X’ r contract on 

^half of the Government, or to execute any revenue-process or 

interestTof?he°r‘“ ‘he pecuniary 

Z-XIL ! *he Government or tb make, authenticate or keep any 

M tXreLntX^ • .pecimiary interests of the Government, 

‘he protection of the 

p€cuniary~tfH«i^js^^£tf^e Government. •[****] 

tate "hose duty it is, as such officer, to 

P.O "n'y wSS wl" o?dl.r,icr 

2. fn««id‘bt Uws (Ameudmmu Act, 40 of 19«4. 

3. Omitted by Anti-Corruption Uw. (Ameudmmt) Aot, 40 of 1964. 
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Eleventh, —Every person who holds any office in virtue of 
which he is empowered to prepare, publish, maintain or revise an 
electoral loll or to conduct an election. 

^[Twelfth, —Every person— 

(a) in the service or pay of the Government or remunerated 
by fees or commission for the performance of any public duty by 
the Government ; 

(b) in the service or pay of a local authority, a corpora¬ 
tion established by or under a Central, Provincial or State Act 
or a Government Company as defined in S. 617 of the Companies 
Act, 1956]. 

Illustration. 

A Municipal Commmissioner is a public servan*. 

Explanation I. —Persons falling under any of the above descriptions arc 
public servants, whether appointed by the Government or not. 

Explanation 2.—Wherever the words ‘‘public servant” occur, they shall 
be understood of every person who is in actual possession of the situation of 
a public setsant, whatever legal defect there may be in his right to hold that 
situation. 

Explanations. —The word "election” denotes an election for the pur¬ 
pose of selecting members of any legislative, municipal or other public author¬ 
ity, of whatever character, the method of selection to which is by. or under, 
any law prescribed as by election. 

COMMENTS 

Tests for deterraioation. —The true test in order to determine whether 
a person is an officer of the Government is : (i) whether he is in the service 
or pay of the Government and (ii) whether he is entrusted with the perform¬ 
ance of any public duty. If both these requirements are satisfied it matters 
not the least what is the nature of his office, whether the duties he is per¬ 
forming are of an exalted character or very humble indeed. If, therefore, on 
the facts of a particular case the Court comes to the conclusion that a person 
is not only in the service or pay of the Government but is also performing a 
public duty, he has delegated to him the functions of the Government or is 
in any event performing duties immediately auxiliary to those of one who is 
an officer of the Government and is, therefore, an officer of the Oovernment 
within the meaning of S. 21 (9) 1. P. C. [G. A. Monterto v. Th^ State of Aimer 
A. 1. R. 1957 S. C. m. 

The managing director of a public sector corporation, appointed and 
removable by the President is a public servant within S. 21, I. P. C (Dr. 
A. S. Rao V, C. N. N. Kuity, 1978 Cal. L. J. N. O. C . 65. Andh. Pra.) 

The Supreme Court held on Februry 20 1979, on an appeal preferred by 
Mr. M. ICaniDanidhi,^former Chief Minister of Tamil Nadu, against the order 
of the Madras High Court, that a chief minister or a minister being in the pay 
of the government is a "public servant” as conicrapiaied by S. 21 (12) I P C. 
It held that It was incontrovertible tha* the holder of a puWic office such as 
chief minister was a public servant in respect of which the Constitution has 
provided that he vvould gci liis salary from the Government treasury. 

1. Substituted by Anti«( onupiion Laws (Ante* dmcnl) Act. 40 of 1964. 
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or remuneration is immateHal because that^^is rdevant^^rr^?ht“‘ 

a'"”™”')!'” -W "0 r-nkT. SI^Jv.SXVo 

™d ,.^;s;krjo.ssr,K 

IS a public servant within^ oi e- . ^ or ms ottjce 

[ p c" judge within the meaning of cl. 3 of S. 21, 

r,A..„''" chosen by mutual consent of parlies and not annointed hu 

|(1903UoS“l064r "'■cl-6. of S. 21 I. P C'. 

care and maintenance of the vehicle in his chartre Thfic° ^ proper 
driver not only to drive the busC alsb^o « 

and maintenance whlio he is in btharce oMt He is proper care 

servant under the provisions of first^arfof cl (9)ofS 2^ ^ 

he is covered by the second part ol the claL (now cf 12^ 
public servant.denotes every person in the service or nflvrtf ^ says that 
remunerated by fees or commission for th^ nArf« Government, or 

duty. Heisin^hepay of P«Wio 

IS also performing public duty of fcoeninff th^ and 

maintaining the same ; it cannot^be said* that*he is nnt^i*niisr charge and 
because he is an employee of thf Roadwals whfch L 

Alld!*478). “'* *““* Singh V. ™TT R““‘i65 

tenth "l^la'u^ro'fK^ A^^s^c^eUry* 0 ?“^'co JL^r " ““<1” 

functions with regard to that nartidur society dicharges his 

connection with tfe general or common society and has no 

district and as such he*is not & pubhe^ Mrvam within^S 1)7 

Bhaltaclwrya v, Slaie, A. 1. R. 1970 CaK 567) ^ ^■ 

servant ":RWnT“laniS^ofs‘ 2 rofm /M’® ? ''P“»“<= 

A. 1. R. 1970 Punjab and Hary^ni 514) (^hanpai. Stngh v. State, 

Public Servant and Governmrat Servant —*u u • . , 
all public servants are not Government servant? ** ** ® 

genus of which Government servant is a A !f 

be m the pay of the Government but a P“Wic servant need not 

its pay. On this analogy a jSJyman an assessor or”.' 

IS a public servant but not a"^ Government e commissioner 

Government, . “5<^ ^c^^vant for he is not paid by the 

arc ''"’‘'vabjc propeiiy” 
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except land and things attached to the eartli or permanently 
fastened^to anything which is attached to the earth. 


COMMENT 


A wider de finition is to be Found of tb c term "movable property’* in 
SJ>x-ClJ!34) oftR'e General Clauses Act as property of every description except 
"immovable property-\ 

GciV*.—Wrongful gain is gain by unlawful 
means of propery to which the person gaining is not legally 
entitled. 

) ^Wrongjul loss**. —Wrongful loss is the loss by unlawful 
means of property to which the person losing' it is legally 
entitled. 

^^^Gaimng Wrongfully*, ‘^Losing Wrongfully*. —A person is 
said to gain wrongfully when such person retains wrongfully^ as 
well as when such person acquires wrongfully. A person is said 
to lose wrongfully, when such person is wrongfully kepi out of 
any property, as well as when such person is wrongfully deprived 
of property. 

COMMENT 

For either wrongful gain or loss, the property must be lost to the owner 
or. the owner must be wrongfully kept out of it. Where the owner is keot 
out of possession of his property with a view to depriving him of the benefit 
arising from the possession, even though temporarily, ft will be a ra«i» raliino 
within the above definition of wrongful loss or wrongful gain Thu, where f 
creditor compels his debtor to discharge his debt by takinc the aood, nf hi, 
debtor out of his possession against his will, the former will®be gnfuy ofleft 
by causing wrongful loss to the debtor,,^ If. however, the obfect is'orfv 
to cause mental anxiety, to the owner by keeping him out of nr... •'* 

temporarily and in jest or with a view w teSg hi T‘h°" °nre 

careful and then restoring the thing to him without demanHina bumore 

or reward, the case will not amount to causing wron^ul ^ recompense 

and would cover also cases of wrongful etemion of nrenU 

r;x£' .ssirb.". srs 5“"“°" 

satisfaction of the debt intended to cause^both obtaining 

and wrongful loss to the debtor within the meaning of •'•'"self 

by unlawful means, property to which he was no? ^ 
unlawfully kept his debtor who was legdly entitled loti^ *'« 

possession and enjoyment of the same Thu^ wh,'^ 

j- wnere the accused-creditor 
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tried to compel Uquidwion oftUedebt by taking away from the debtor’s 
house in his absence, and without the debtor’s consent, a cart and bullocks 
belonging to the debtor, it was held that the property was wrongfully taken 
and an offence of theft was clearly proved, although the creditor intended 
apparently to hold them until the debt was paid ai.d not permanently to 
deprive the debtor of that property. [A. M, 18 All. 88]. 

(^^ ^Di^es(ly '\"\y \\oc\xi do es_anytluiig with the iutca- 
tu)it ol causiT?Tr ~wn^fiil guTTruTon^p eisou or wrongful loss to 
nnotli^ pfison. is saiS ^to djL.thaLt&ii^ *‘disII o nL‘Stj^ . 

COMMENT 


in order that auacunay be termed as “dishonest in^ its legal sense it 
is essential that there must be wrong f ul ga in to one person or wrongful loss 
to another. The definition of the term ■'dishoi^lly’~r'^rs to wrongful gam 
of'N^gful loss, but it is not necessary thaTwTongful gam or .wrongml loss 
sfi^Id be actually c^sed and a n intention to cau se it is sufficient. In offences 
involving dishonesty inlenlion must be proved beyond d^bt. Thus where a 
person u^ed anoth er person’s money contrary to the purpose tor which it was 
giN’eu, the intention n prhna jade disho^stj 

^^t ^*Fraudu Unth'*.~- A ptison is pid to do a thing fraud- 
ulcntlv if IK- tU^That.thmg wi th intent to dclrau d^but not othci- 

WlSl*. 


COMMENT 

The terms “traudi and "defraud” have not been defined in the Indian 
Penal Code According to Sir James Stephen (History of Criminal Law of 
England, Vol. 11. p. 121): Whenever the words "fraud” or "intent to 
defraud” or "fraudulently ’ occur in the definition of a crime, two elements 
•at least are cssenttal toji commission of the crime, viz., (a) d^eit or an 
intention to deceive or irt some case s mere secrecy, and (b) cither actual 
iniury”or possible injury 3r an ml^To expose, some person either to actual 
injury or to a risk of-possible injury hy means ot that deceit or secrecy. 

Defrauding thus involves two conceptions. Wz., deceit and injury 
infringement of some legal right) to the person deceived, l.e., the infringe¬ 
ment of some legal right po.'sesscd by him. though the infringement may not 
/necessarily involve deprivation of properly. The Allahabad High Court 
approving of the observations of Sir James Stephen has laid down that where 
there is an intention to deceive and by means of the deceit to obtain an 
advantage there is fraud. A wider interpretation has. however, been placed 
on the word ‘fraud* by the Bombay High. Court when it remarked: "By 
fraJd. l understand an intention to deceive ; whether it be from any expec¬ 
tation of advantage to the party himself, or from ill-will towards the other 
is immaterial. [Le Blanc. J. in HeViraft \. Creasy, (1801) 2 East 92, 108]. 
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The is'^ue of a false statutory report of a company with a view to in- 
duciDK people to invest their money is a fraudulent act. So is also the case 
where a person uses a false certificate with the intention of being permitted 
at an examination where he could not have appeared but for such certificate. 

The element of actual loss to any member of the community should not 
be conceived of as essentially included in the meaning of the word "fraud¬ 
ulently’* as defined in S. 25, it being enough that the accused had aimed at 
an advantage by deception which, if it would have succeeded, would have 
secured the same to him, such advantage being always regarded as having an 
equivalent in loss or risk of loss to some other member or members of the 
community. (Dharmefidra Nath Shastri v. Hex, I. L. R. 1949 Alld. 616). 

Distinction between dishonestly and fraudulently.—A person is said to 
act dishonestly when he does a thing with the intention of causing wrongful 
gain to one person or wrongful loss to another ; he acts fraudulently if he 
does that thing with intent to defraud. Therefore if the intention by the 
deceit practised is to cause wrongful loss it is dishonesty ; but even in the 
absence of such an intention if the deceitful act wilfully exposes any one to 
risk of loss there is fraud. In order to do a thing dishonestly there must be 
intention to cause wrongful loss or wrongful gain of property, but in order to 
do a thing fraudulently it is not necessary that there should be the intention to 
cause wrongful loss or wrongful gain of the property. 

Again, a fraudulent act may not necessarily be dislionest. though it is 
generally so. Thus the production of a forgea bond by a person in a suit 
with the intent to make the court believe that he was entitled to recover 
money upon the basis of the particular document produced may not be dis¬ 
honest w ithin the meaning of S. 24 of the Indian Penal Code yet it is fraudulent 
within the meaning of S. 471 of that Code. 

# 

An act may be dishonest and yet not fraudulent. 

■‘There may be intention to defraud”, observed Maulc, J. in Nash 
(2 Dears, C. C. R. 49.^), '•without the power or the opportunity to defraud. It 
is not necessary that any person should be in a situation to be defrauded.” 
Thus even though a person’s title to property be ever so good, yet if, in the 
course of an action brought against him to gain possession of the property, 
he uses, by way of supporing his title, though there may be no necessity for 
the use of it, a forged document, the act is Clearly fraudulent. {Dhimum 
Kazee,C. 

Tmcnlion to defraud” implies deceit and consequent injury or intended 
injury, /. e.. the intringement or intended infringement of some legal right 
possc^sed by the person deceived. It does not necessarily imply that the 
person dccei\ed should be deprived of the property.-lt includes, deceit which 
causes or is likely to cause any damage or harm to the person deceive*! in 
respect of his property or otherwise. ' 


Dishonesty must embrace (a) intention, (b) employment of unlawful 
means and (c) acquisition of property to which one has no ri ah, if .u ™ 
font, as indicated above, there is the tn.enlton^y ,he de£ 
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10 cause wrongful loss ii is dishonesty, but even iu the absenw ot such 
intention if the deceitful act wilfully exposes any one to risk of life, it is 
fraud. Deception is, therefore, an essential element o! fraud but not in 
dishonesty, and further wrongful gain or wrongful loss of property is an 
essential element of dishonesty but not in fraud. Acts may be both fraud¬ 
ulent and dishonest, but all acts arc not necessarily so. 

Intention and Motive.—intention is defined by Salinond as the conscious 
purpose or design with which an act is done, li is the loreknowledge of the 
act coupled w ith the desire of it. intention, however, does not necessarily 
involve expectation. I may intend a result which I know- lo be iniprobaotc. 
Expectation, therefore, does not itself amount u> intention. 

Intention is divisible into Immediate and ulterior intent. A crime is 
seldom committed for its own sake. There is the ulterior object in the com¬ 
mission of the crime. When a robber robs a person his immediate 
is to rob him. but the ultimate or ulterior intent is to purchase food or wnc 

for himself. The ulterior object is called moiivc, while the immediate aa is 

intention. 

As a general rule a man’s moiivc i^ a vvf.d 

question of criminal liabihiy. No act otherwise lawftil 
because it has been done with a bad motive and convcrsel) ^ ^ .^ftliL' 

unlawful cannot be exchused because of the good niotives of the doe e t c 

act The law therefore, takes into account the primary oi immediate 
fnten.i^n and not the ulteHor. renno.e or secondary The law d^s concern 
with motive, which may be good, bad or indifferent. End camtot justifc^ tfe 
means and so the motive cannot justify the intention. Thus wheic a few 

Hindus acting in concert and under the influence of nor for 

removed an ox and two cows from the possession of a Mohammedan not kr 

the purpose of causing wrongful gam to themselves or wrongful ^ 

owner of the cattle, it was held that they were guilty of an offence of rmkng 

under S. 146. I. P. C., however laudable and virtuous their obicumitt 

from the viewpoint of ihcii own religion. [Emperor v. 

15 All. 22]. Hence good motive is no defence to criminal proceedings,^wjlfifl 

the intention of the person it criminal. 


b€luve,~~-^ person is said tohaye ‘^reason to 
believe^ a TFungr if_l^_h as s^c i^nTTause to believe thalihjng 
UutiTot othei^lse. 

COMMENT 

person has -'reason to believe” if he has sufficient cause to believe 

the thing but not otherwise. (A. 1. R. 1930 Alld. 30). 

27 Property in possession of wife, derk or servant.--When 
property is in the possession of a person’s wife, clerk or ^trrvant, 
on account of that person, it is in that person’., possession within 

the meaning ol this Code. 


Explanation.—\ person employed tcmpotatily or on a parti¬ 
cular occasion in the capacity of a clerk or servant, is a clerk 
servant, within the^meaning of this st-i^n- ^_ 
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COMMENT 


A pistol was discovered lying on the tioor of a shop which could not 
reasonably be expected to be dealing in such articles At the time of the 
discovery, the shop was in the charge of a servant, the master having left the 
station. There was no proof that the servant was holding the pistol for his 
master. It was held that the master could not be convicted under S. 27 of 
the Code. {C7i/io!ey v. Emperor, 20 A. L. J. 855). 

The mere fact that an article is found in a house belonging to a joint 
family does not /)(-/■ se render every member of the family liable for its 
pos>cssion. 


Where proceedings under the Indian Arms Act in respect of the un¬ 
lawful possession of arms are taken again-ct a member of a joint Hindu 
family and arms are found in a common room of the joint family house, it is 
incumbem upon the prosecution to give good and reliable evidence that such 
arms are in the exclusive possession and control of the particular member of 
the joint family who is sought to be charged with this possessiou. {Sangamlal 

V. Empemr. All. 129). There is no general presumption that the head of 

the family is in possession. Possession to be punishable under the criraiuat 
law must be possession with knowledge, and neither knowledge nor intention 
as to the use of an object can be imputed to a person who is not conscious 
of its existence. [Dula Singh v. K. E., 9 Lah. 531). 


28. person is said to “counterteit” who 

causes one thing to resemble another thing, intending by means 
of that resemblance to practise deception, or knowing it to be 
likely that deception will thereby be practised. 

Explanation 1.—It is not essential to counterfeiting that the 
imitation should l^e exact. ® 


Explanation 2.—When a person causes one thing to resemble 

another thing, and the resemblance is such that a person might 

be deceived thereby, it shall be presumed, until the contrary is 

proved, that the person so causing the one thing to resemble the 

other thing intended by means of that resemblance to practise 

deception or knew it to be likely that deception would thctvbv 
be practised. 


< OMmlnI 

^**’.*-f*-^ -- ■'^bows Ilvit there is m> necessity of import- 
ing words like colouruble imitation’ therein. In order to apply it. whaf the 
court has to see ,s whether orie thing ,s made to resemble anoXr thii,./ and 

If that IS so and If the resemblance ts such that a person might be dl^ived 
by It there will be a presumption of the « i ^eceivea 

make the thing counterfeit, unless thrcomrarTisVrove i <sL^"“T‘^^^^ 
Hafiz Mohammad Imiait, 1959 A. L. J 48g P. C ) ' * ' 

.iJ u,., ,he 

th,,. b, .o,„. 
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but the inieiuion to practise deception by causing one thing to resemble an¬ 
other is enough. 

Mere possession of implements capable of counterfeiting coins is not an 

offenccwithinihemeaningof S, 235. 1. P. C. Possession of such implemen s 
must bo with the intention of counterfeiting coins and unless the mtentioi ^ 
proved there is no offence. 

When the coins counterfeited are such imitations of the genuine coin as 
might deceive people on account of the resemblance, the Presumption « erred 
to in S. 28, Explaiiation 2. I. P. C. arises. {Empevor v. Qachr Bakhsk, 4 A.L.J.R. 

7’/6). 

Tht word Louiiicrieil’ occurs in Ch. Xll-Offeiices Relating to Com, 

and Ch. Will- Offences Relating to Property Marks. 


29, “Z)ocum#n/"’—'I’lic word “document” denotes any matter 

expressed or described upon any substance by means of letters, 
figures or marks, or by mcjte than one of those means, intended to 
be used, or which may be used, as evidence of the matter. 

Explanation 1—It is immaterial by what means or upon what 
substance the letters, figures or marks ate formed, or whethet th 
evidence is intended for, or may be used, in a Court ot .lustice, 

or not. 


Iflu.nrntions. 


writing expressing the terms of a contract which may be used as 
evidence of the coiUract, is a document. 


A cheque upon a banker is a document. 

A power-of-aitorney a document. 

A map or plan which is intended to be used or which may be used as 
evidence, is a document. 

A writing containing directions or instructions is a document. 

-Whatever is expressed by .neans of letters 


figurefofl^^ahxplaS^ 
be deemed to be expressed b> such letteis ngu ^ 
in Uie meaning of this section ^hough the samc^fiy ^ ^ 

tually expressed. 


fliustratitvT 




Q 


A writes his name on the back of Mlmj 

The meaning of the cndor.scmenl. -‘1. doculucnt and mu.sl 


The meaning of the cndor.scmenl. as expmmcu doeuljcnt and muM 

the bill is to be paid to the Ib^ , , the holder” or words 

be construed in the sam- manner as if the woras p y , 

tothat effect had been written over th^ignaW^/-^ \ 
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30. ^'Valuable security ,’’—The words **valuable security" 
denote a document which is» or purports to be, a dd^ument where¬ 
by any legal right is created, extended, transferred, restricted, ex¬ 
tinguished or released, or whereby any person acknowledges that 
he lies under legal liability, or has not a certain legal right. 

lUustration. 

A writes his name on the back of a bill of exchange. As the effect of 
this endorsement is to transfer the right of the bill to any person who may 
become the lawful holder of it, the endorsemcr' > a "Mtluable security,” 


COMMENT 

Document is the genus ot which valuable security js a species. Thus a 
valuable security is always a document, but not vice versa, h is only those 
documents which create, extend, transfer, restrict, extinguish or release any 
legal right which are termed '‘valuable securities.” 

A patta purporting to create a legal right in favour of a parly in order 
to settle a dispute is a valuable security within the meaning of S. 30. {Haw 
Harakh v. Kmp\*ror, 23 A. L. ). R. 990). 


Though a deed of rclinquishnieni may require registration, the fact 
that it is unregistered would uoM.ikc it out of the definition of a valuable 
security in S. 30 of the Penal (fodc .Tiid would for purposes of S. 383, Penal 
Code, constitute valuable security. [Pru/i Narwii v. Nogc^hwar jjus, p I R 
(Allahabad), p. 49]. 


A valuable security is a document of value, creating or extinguishing 
legal rights or at ka.st I'uipi iting to create or extinguish them. If, there¬ 
fore, a docunttni executed by a minor, or is unstamped, or is infected with 
any form of invalidity, it will ucverthelesN be a valuable security as it purport'^ 
to be one. ^ 


Account hooks which are not ordinarily valuable security.- Section 30 
of the Penal Code means that to become a 'valuable security’ the document 
Itself should create the right or liability. Ordinarily speaking, account books 
do not by themselves create any such right or liability, though they may 
evidence the existence ot such rights or liabilities. In other words, an account 

book generally speaking may b? valuable evidence but is not valuable secur¬ 
ity withm the definition given in S. 30. That is not to say that under no 
circumslaucs can an account book be considered valuable ciiiiiiy Jd 
rastanoc, if such books contained entries showing that certain amounts have 

been received from euslomers as sales (ax which would be an acknowledgment 

tlie dealer ot his liability to tuin over those amounts to the Sales Ta\ 
Depanmem. then it can be rightly argued that the books themtehev 
valuable security. {Moosa r. State, A. I. R. 1963 Kerala 68). 

An account paper which purports to a be a document wherebv a 
acknowledges tluu he is under a legal liabililv is i vai.,r»M 
Jojana v.Ewpewr. 1918 Patna, 274). Accoum-^^^^^^ 

>'ithin the definition of the expression "valuable security” nnH*.r 
certain entries which might be signed by a constituent mav fn tu‘ 
acknowledging his liability. [Han Pra.sL v. State A i 
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31. ‘M twH".—The words “a will” denote any testamen¬ 
tary documeat. 

32. Wofrff ref erring to acts include illegal ormssions, Iw eyery 
part of this Code, except where a contrary intention appcrs from 
the context, words which refer to acts done extend also to illegal 

omissions, 

COMMENT 


The orovisions of S. 32 merely lay down that acts include illeg;’! 
omissions ^The Code punishes omissions which have caused or which arc 

toownto'be likely to cause a certain evil effect in the same way ““ “ 

Wh^e there is a duty impend on the person to act, h,s illegal om.s- 

sion to act renders his liable to punishment. 

« “OiniiWon”.—The word “act” denotes as well a 

series of acts as k single act; the word “omission” denotes as well 
a series of omissions as a single omissu n. 

- Law reUtlog to Joint Offenders 

done by several persons in Jurtherawe of common inten- 
/ian.-^WhkT ciimial act is done by several persons, m fur- 

■therance of the common intention ot all, each of such poisons is 

liable for that act in the same manner as if it were done by him 
VIone. 

COMMENT 

S.'iR’rSJg -cV’ili.. ..dW P.;..»did,. 

dr‘.„d .r 

each accused .helped to further the common intention. 

The word "act” referred to in this section includes a series of acts 
done by several persons, some perhaps by one of those persons and some by 
another, but all in furtherance of a common intention. 

In order to attract the provisions of this section, it is not enough that 
there was the same intention on the part of several people ,io commit a 
narticular criminal act or a similar intention but it is necessary to prove 
fhat wasT pre-arranged plan pursuant to which the crimina aot was 

done in concert. To constitute common intention h “ 

♦ A 4* r o/sk /CriA nf fhem known to the rest of tficiu und be shined. 

T^r^ar°ranged plan may be made shortly or immediately 
miSlM"of the crime and a long-standing conspiracy is no required for the 
annlif-n K l Titv nf th's section The common iutcTition may aKo develop in the 
ISev'ent^tVorghTt might not have been present to start wuh. 

When the above essentials are satisfied each of 
Uable^nls entircriminal act in the same manner as if he alone had 
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done ii irrespective of the fact whether he was present at the time or not. 
A furtherance of iv common design is a condition precedent for convicting 
each of the persons who take part in the commission of a crime and, if 
what the se'^eral accused did are clearly individual acts done of their own 
accord rather timn acts done in furtherance of a pre-arraugcd or preconceived 
plan or arrangement between them, the liability of each accused can be in 
respect of his own individual act and not the joint liability contemplated 
in S. 34 of the ?ode. jit has been held that the fact that the accused kept 
standing in the. room in which a brutal murder was being committed is not 
sufficient to convict them of the murder. Failure to rescue the victim does 
noi render them liable, unless community of design is proved. [Allah' 
Wasayci w Crown. 48Cr.L. J. 605).» Further, where the common intention 
\va,^ to commit theft and one of the thieve* ..ommits murder, everyone of 
his companions, is not liable. However if one of them openly carried a gun 
with him all of them must be deemed to have intended the murder. 


Apjlicabilit)' The foundalio n-oL..consiructive liability under 5; 34 is the 
common intention animating the accused, to the doing of the criminal 
act, and the doing of such act in furtherance of such intention. Compion 
inreiUion is an intention to commit a crime actually committed, and every 
one of the accused should have participated in that intention. A similar 
iiUcniion Would not be enough to bring the case within the meaning of the 
•'.ectioii. Suppose several persons, each acting independently of the others, 
intend to commit a crime aiul all of them choose the same moment and 
commit the crime sshich each of them intended separately, there would be 
no common intention in such a case. Each of them would be liable for 
his act. but not vicariously for the act of another or others. / Common 
i ntentio n within the mean ing of the section iinplicd a pre-arranged plan 
and ^onvict the_^cuseJoran "offence, it should be proved that the crim- 
ihaTact was dbhe in concert pursuanTto the pre-arranged plan. The inference 
of common intention should never be reached unless ii was a necessary 
inference from the circumstances of the case, althoucli it Tnighr be tfifficuli 


It not impossible (o procure direct evidence to prove the intention of 
individual. [Snnkdron Nair v. State of Kerala, 1. L. R. (|%5) 2 Ker. 33] 


an 


Ctimia8L4<U.=T^_yinuhaUci- meiuio^^^ is the phy.skal act 

lh^..hp^> ^cH- done. It must be distinguished from the effect or result or 
consequence of it. If A and B strike X. the criminal act done within the 
rncanmg of the section is the physical aCi of striking and not the pain or 
the tracture of a bone, or death that may result from the striking. i he 
cj'imiiKtL.acl.niust-include at least two acts ; jl,niust be a jeyies pf acts If 
only one a.ct.has been done, S. 34 cannot apply. For its applicability, il 
IS cs.sential that criminal apt is done by several persons. Obviously one act 
cannot be done by several persons. The criminal act is the whole series of 
acts done by several persons and that is a requirement ofS. 34 (Bashir \ 
State. A. 1. R. 1953 All. 668). ' 

In order to bring a case under S. M. 1. P C iherr mnvr kv 

arranged plan. The criminal act must be in concen of that plan'' Same 
tmcntionis pot the same as common intention.. * * 


What is necessary for the application of S thr., ■ ■ , 

should be done by several persons in furtherance of the 

of all. The -act’ includes acts where several pe rsons hL, ^T 

transaction. If the result of the acts forming parrof , r 

wiiuijig pari 01 the transaction is an 
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ofFcncc and if several acts ha\e been cominiltcd in furtherance ofthe com¬ 
mon intention of all, each one is responsible for any act done in the same 
manner as if the act was done by him alone. \Kanaram Da^ v. Stale, 1955 
Cr. L. j. 57). 

S imilar intention and common iuteDtiou. —A similar intention is to be 
distinguished from the common intention. Where there is neither any proof 
of conspiracy between the accused (father and son) or premeditation to kill the 
deceased, nor is there any other evidence of common intention, and the 
accused, who are charged under S. 302. 1. P. C,, have not been given any 
notice cither by framing a charge under S. 34, I. P. C. or putting the necessary 
question in their examination under S. 342, Criminal Procedure Code, 1898 
(S. 313 of the Code of 1973) that this was the case of the prosecution which 
they had to meet, there can be no punishment given to the accused on the 
ground of any vicarious liability. Each of the accused can be convicted and 
punished for what is actually done by him. {Dewji Mott Bfiit v. The State, 
1955 Cr. L. .1. 284). 

of the conunoainteution of aXI.—The crucial test as to the 
applicability of co nstructive liabi lity under S. 34 is to be found in the plirftse 
"in furtherance of the common intention of all”. Reading the section. ;is it 
stands, the act done in furtherance of the common intention of all includes in 
it three types of act : first, the act which is directly intended in between all 
the confederates ; secondly, the act w liich the circumstances of the case leave 
rro doubf to conclude that though the act was not directly intended in between 
them but was taken by all of them included in the common intention ; and 
thirdly the act which any of the confederates commits in order to avoid or 
remove any obstruction or resistance put up in the way of the proper execution 
of the common intention. In doing the third type of the act the^ndividuul 
doer may cause a result not intended by any other of the confederates. , 

Once the criminal act becomes independent of the common intention 
though done in pursuance of an intention same or similar to thai common 
intention or giving rise to consequence same or similar in nature as con* 
templated by the common intention, the rule of constTUCti^e liability as laid 
down under S. .34 ceases to operate and others, who are party to the original 
common intention, will not be held liable constructively for that criminhl net. 
(State of Bihar v. Lola Mahto, 1955 Cr. L. J. 597^. 

Preseoct-UC-tiifi—ACCused jon-the -scene. -{^It is the essence of S. .34 that 
the accused person must be physically present at the actual commission of 
the crime. He need not be present ii\ the actual roinn ; he can. for instance, 
stand guard by a gate outside ready to warn his companions about any 
approach of danger or wait in a car on a nearby road ready to facilitate 
their escape, but he must be physically present lu the scene of the 
occurrence and must actually participate in the comniission of the oflfence in 
.some way or other at the time the crime is actually being committed. The 
antithesis is between the preliminary stages, the agreement, the preparation, 
the planning, which is covered by S. 109, and the stage nT comm ission wjien 
t he plans are put Jnto effect an4 caixifid._out. Sec liQn _34- is concerned with the 
latter. It is true there must be some sort of preliminary planning which 
may or may not be at the scene of the crime and which may have.laken 
place long beforehand, but there must be added to it the element of physical 
presence at the scene of occurnence coupled with actual participation which, 
of course, can be of a passive character such as standing by a door, provided 
that it is done with the intention of assisting in furtherance of the 
common intention of them all, and there is a readiness to play his part in 
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the pre-arranged plan when the time comes for him to act. The emphasis 
in S. 34 is on the word ‘done’. It is essential that the accused join in the 
actual 'doing* of the act and not merely in planning its preparation. [Shree 
Kantiah Rotmyya MmipalU v. The State of Bombay, (1955) I S. C. R, 
1177]. 

Some persons engaged in lawful act^ but one person, causes death un¬ 
lawfully.—In order to attract S. 34, 1, P. C., a criminal act has to be done 
by a number of persons. If a number of persons are doing lawful act, 
S. 34 has no application. Where the four accused were at first lawfully 
exercising the right of private defence, but if one accused was responsible 
for causing death unlawfully, the other accused cannot be held responsible 
on the principle of S. 34. L P. C. {Ram Prasad Ahir v. State, 1959 A. L. J. 
207). 

Question of fac t.—A preconcert in the sense of a distinct previous plan 
in not necessary to be proved for the applicability of S. 34, I. P. C.. to the 
case. The common intention to bring about a particular result may well 
develop on the spot as between the number of persons with reference to the 
facts of the case and circumstances of the situation. Whether in a proved 
situation all the individuals concerned therein have developed only simul¬ 
taneous and independent intentions or whether a simultaneous consensus of 
their minds to bring about a particular result can be said to have been 
developed and thereby intended by all of them, is a question that has to be 
determined on the facts. (Kripa! Singh v. State of V, P., A. 1. R. 1954 
S. C. 706). 

l*rgYinf*^ rnnPArt —S. 34, I. P. C. can be applied, it must be 
shown that there wa^ pre-meditated concert or a pre-arranged plan, and 
that the criminal act in question had been done pursuant to that pre-arranged 
plan. If there are no circumstances leading to the inference that there 
was a pre-arranged plan and that the accused acted in concert in pursuance 
of such a plan, all of them cannot be held guilty of any one act done by one 
of the party. The words "pre-arranged plan** or "premeditated concert** 
obviously mean, and can only mean, something existing in the minds of 
all the individuals concerned before the act was done. They mean nothing 
more. 

In order to invoke S. 34 against the accused, prior concert of a pre¬ 
arranged plan has to the established. And though comnx>n intention has to 
be inferred from his act, or conduct and other relevant circumstances, it is 
not necessary that any overt act must have been done by any particular 
accused. It is enough if the criminal act has been done by one of the accused 
in furtherance of the common intention. {State of U. P, v. Iftikhar Khan 
A. 1. R. I973S. C. 863). 


Where it is clear from the evidence and other circumstances of the case 

that there was no previous concert between the persons concerned in the 
occurrence and that there was sudden fight, and that there was no com¬ 
mon intention to cause death or to commit any particular offence which 
one of the party commits, the inference of common intention to cause death 
or to commit the particular offence is not a necessary inference, and hence 
all the persons cannot be convicted of the offence of murder or other 
particular offence by having recourse to S. 34. (Kam aldin v. Emperor, 227 
I. C. 149). 

\/ There must be previous concert among the accused to make the inten- 
tion common. But it is not necessary that there shoul d be such a orevioiw 
concert by the offenders a long time before the commission of the offence^ 
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they may concert immediately before the commission of the offence or even 

at the time of the commission of the offence. Such ii previous concert c.m be 
inferred from the circumstances in which the offence was committed and 

from the various acts of the accused. r • 

When an attack is made by a number ol persons one ofvnom was 

armed with an a^se, the attack must invariably be ot a tenons type 

often ends in the death of the victim. In these tireumMdnee.s a common 

intention on the part of the accused to cause bodily v‘' 

ordinary course of nature to cause death may be infer red. {Ha so,, Abdulla v. 

estate of Gujarat, A. 1. R. 1962 Gujarat, 214). ii 

Section 34 of the Indian Penal Code does not create a iiev\ offence. U 

is not a penal provision. It simply Ip down a principle of crim 

or constructive criminality under which all are held liable f cTimiiial 

of them. It lays down a principle of joint liability in ^ nrescribe a 

act. U does not, however. lay down any general formula oj ; 

standard to suit a combination of all possible if twe or more 

criminal act. The principle underlying the section is 

persons imentionaffy do a thing jointly “aild estabLhed 

caln orcriminal j^^rispru'^ence that if parties go f 

pose ; as the purpose is common, so must be the respoi y. 

of the principal offence, not of abetment. • • i r 

Section 34 does not create any specific nce^read^with 

ll.bil«»^ A p«>0« *; „d„.,00d tt. 

!,id“ » w ' sta, f .1;; f.« 

section was expressly mentioned in 2 S 7 / 

Rao alias v. P. Nahiu, A. 1. R. 1962 Andhra Pradesh. 2>7). 

The view of the Hrgh Court that even the person not committing the 

particulaVcr'imc could b/ held guilty of that [he f ol S^3^ 

I. P.C. if tbe commission of the act was such as could be /‘town to w i 

furtherance of the common intention not necessarily intended by every 
Tthp n Jtkfioants is not correct.. The common intention must be to 

wramU the particular crime although the actual crime may be 

sharing the common intention Then only the 
to be guilty. [Hardev Slt^v. The State of Punjab, (l9Ti) I S. C. J. 45^]. 

SiriidVSSoVsir rf ^ 

L^done“by olfe of the accused rarb= 

intention of all. If this is shown then liability act were 

imposed on any one of the persons ' c .i,:^ ',>ection 

done by him alone. Common intention within the mean t section it 

implies^a pre-arranged plan and to base rursuan^^^^^^ 

must be proved that the criminal act was done in J common 

pre-arranged plan. Similar intention is not the same thing as common 
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intention and the inference of common intention withm the meaning of the 
term in S. 34 >hould not be reached unless a is necessany inference Jeduciblc 
from the circumstances of the case. 

The principle of vicarious liability docs not depend upon the necessity 
to convict a required number of persons. It depends upon proof of facts 
beyond reasonable doubt, which makes such a principle applicable : 
[Dharam Pal \ .The State oj Vttor PrUdesh [1976 (I) S. C. J. 467]. 

It is well settled that the prosecution can succeed by substantially prov¬ 
ing the very case it alleges. It cannot take advantage of the weakness of the 
defence. Nor can the Court reconstruct u story different from the one pro¬ 
pounded by the prosecution and convict the accused on that basis. [Bhagirath 
V. The State of M. P., 1976 (11) S. C. J.. 66]. 

Mahbub Shah y. K. E.—The facts of the cii'^e were as follows : 

On August 25, 1943, at sunrise. Allah Dad, deceased, with a few others 
left his village by boat for cutting reeds growing on the bank of the Indus 
river. When they had travelled for about a mile downstream they saw 
Mohammad Shah, father of Wali Shah tabsconder), bathing on the bank of 
the river. On being told that they were going to collect reeds, he warned 
them against collecting reeds from land belonging to him. Ignoring his warn¬ 
ing, they collected reeds, and then started for the return journey. While the 
boat was being pulled upstream by means of a rope, Ghulam Husain„ShaJi, 
I ephew of Mohammad Shah, (acquitted by the High Court), who was 
standing on the bank of the river, asked Allah Dad to give him the reeds 
that had been collected from his uncleN land. He refused. What happened 
subsequently was spoken to by two boys, Nur Husain, P. W. 10, and Nur 
Mohammad. P. W. II. Quasim Shah then caught the rope and tried to snatch 
it away. He then pushed Allah Dad and gave a blow to Allah Dad with a 
small stick, but it was warded off. .Allah Dad then picked up lari (bamboo 
pole) from the boat and struck Quasim Shah with it. Quasim Shah then 
xshouted for help and Wali Shah and Mahbu b Shah came up. They had guns 
in their hands. When Allah Dad and Hamidullah tried to run away, Wali 
Shah and Mahbub Shah came in frount of them and Wali Shan fired at Allah 
Dad, who fell down dead, and Mahbub Shah fired at Hamidullah, causing 
injuries to him. 

On the above facts the S essions Jud ge convicted the appellant, Mahbub 
Shah, of murder under S. 302. read with S. 34. I. P. C. He was also convicted 
of the attempted murder of Hamidullah. Section 34 of the Penal Code 
provides : '‘When a criminal act is done by several persons in furtherance 
of the common intention of all. each of such persons is liable for that act 
in the same manner as if the act were done by him alone.” 

On appeal the High Court confirmed the conviction and sentence. An 
appeal was then preferred to the Privy Council by special leave. 

Judgment.—The Privy Council allowed the appeal and quashed the 
sentence. The re.i.sons were as follows : 


(I) fo the aid of S. 34 successfully, it must be shown that the 

criminal act complained against was done by one of the accused persons 
in furtherance of the common intention of all. The common intention 

implies a pre-arranged plan, and to convict the accused of an offence under 
S. .34 it should be proved that the criminal act was done in concert oursuani 

to the pre-arranged plan. ^ 

f 1 i the nrosoiit case there was no evidence, direct or circumstan¬ 
tial, that iho appellant must have been acting in concert with Wali Shan in 
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pur^ance of a concerted plan wlien he along with him rushed to the rescue 
of Ghulam Shah. There was no evidence to indicate that Ghulain Shah 
was aware that the complainant party had been cutting reeds or that the 
appellant and Wali Shah had been kept behin^he bush to come and help 
him when called on to do so. ThPevidence Showed thaUWali Shah happen¬ 
ed to be out shooting game. . / 

0) The evidence fell far short of showing that the appellant and 
Wall Shah entered into a pre-meditated concert to bring about the murder 
of Allah Dad. 

(4) The essence of the joint liability is to be found in the existence of J > 
a common intention. 

(5) The inference of common intention within the meaning of the term 
in S. 34 should never be reached unless it is a necessary inference deducible 
from the circumstances of the case. Same or similar intention must not be 
confused with common intention. 

In the result, the appeal was allowed and the judgment of the High 
Court reversed. 


Common intention. —To constitute “common intention" within the i 
meaning of S. 34, 1. P. C., there must be pre-arranged plan, but that plan / 
may be made shortly or immediately before the commission of the crime. / 
For the application of the section a long-standing conspiarcy is not required, h 
"Same or similar intention" is not to be confused with “common intention." ^ 
Same intention must, to make it a “common intention", be indicated in 
some way by words or acts between the persons who share it. {GirraJ Singh 
V. Emperor. 21 Lucfc.*527). 

Illustration. ' 


If three men went to assault and some of them beat and others did i 
not hit, all of them would be liable for the assault at the same and each 
of them w’ould be liable as if he did the entire injury hjmself alone. {Kutch 1 
Qovermnent v. Chaki Daui, A. I. R. 1950 Kut. 2). 

The possibility of a common intention has to be inferred from the 
conduct of the assailants or their participation in tlic commission of the 
crime and from circumstances such as the character of the attack or the 
nature of the injuries iofUcted or from the nature of the,weapons employed. 
Such a common intention can be developed in the couise of events though it 
may not have been present to.start with. The question w hether there was ' 
«ich an intention o r not will in mort cascs__depcnd upon inferences to be 
dfawn^ om nroved-Tacts and not op any direct evidence about a pre-arranged 
glaffji^h^ay be seldom available. Common intention may be conceived 
of immediately before or at the time of the offence. The precise intention 
of several persons acting in concert is a matter of inference from their con¬ 
duct. (Kassim Plllai v. State, 1953 Cr. L. J. 75). 


Common intention implies a pre-arranged plan. This common inten¬ 
sion ca^certainly be formed by conduct; neither a written nor oral agree- 
me^tls required to constitute common intentiou. Common intention should 
not be confused with the intention that is an ingredient of the many offences 
defined in the Penal Code. Common intention is the common design or 
common intent of two or more persons acting together. {Bashir v. State, 
A. 1. R. 1953 All. 668). 

It is DOW well-settled that the common intention referred to in S. 34, 
1. P. C.. presupposes a prior concert, a pre-arranged plan, 1. e., a prior 
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meeting of minds. This does not mean that there must be a long interval 
of time between the formation of the common intention and the doing of 
the act. It is not necessary to adduce direct evidence of the common 
intention. Indeed, in many cases it may be impossible to do so. _The 
COjnmon intention may be inferred from the surrounding circumstances and 
the conduct of the parties. 

After all, the existence of a common intention said to have been shared 
by the accused person is, on the ultimate analysis, a question oMact. 
{Rishideo Pande v. State of Uttar Pradesh, A. I. R. 1955 S. C. 331). 

In the case of S. 34, 1. P. C. it is well established that a common 
intention presupposes prior concert. It requires a pre-arranged plan because 
before a man can be vicariously convicted for the criminal act of another, 
the act must have been done in furtherance of the common intention of 
them all. Accordingly there must have been a prior meeting of minds. 
Several persons can simultaneously attack a man and each can have the 
pmc intention, namely, the intention to kill, and each can individually 
inflict a separate fatal blow aud yet none would have (he common intention 
required by the section because there was no prior meeting of minds to form 
a pre-arranged plan. In a case like that, each would be individually liable 
for whatever injury he caused, but none would be vicariously convicted fcr 
the act of any of the others ; and if the prosecution cannot provejthat his 
separate blow was a fatal one he cannot be convicted of the murder however 
clearly an intention to kill could be proved in his case. The partition 
which divides their bounds is often very thin, nevertheless the distinction 
is real and substantial and if overlooked will result in miscarriage of 

justice. 


The plan need not be elaborate, nor is a long interval of time required. 
It could arise aud be formed suddenly, as, for example, when one man calls 
on by standers to help him kill a given individual and they, either by their 
words or their acts, indicate their assent to him and join him in the assault. 
There is then the necessary meeting of the minds. There is a pre-arranged ' 
plan however hastily formed and rudely conceived. But pre-arrangement 
there must be and premeditated concert. It is not enough to have the same 
intention independently of each other, c. g., the intention to rescue another 
and, if necessary, to kill those who oppose. 

It is true prior concert and arrangement can, and indeed often must, 
be determined from subsequent conduct as, for example, by a systematic 
plan of campaign unfolding itself bring the course of the action which 
could only be referable to prior concert and pre-arrangement, running away 
together in a body or a meeting together subsequently. But the inference of 
common intention should never be reached unless it is a necessary inference 
deduoible from the circumstances of the case. [Pandurang Tukia and BhWia 
State of Hyderabad, 1955 (1) S. C. R. 1083], 

Where six accused persons entered into the complainant’s house with 
the common intention of committing offences against the complainant’s wife 
they would be constructively liable for what the others did. Though one 
of the accused had not taken any active part in wrongfully confining the 
conaplainant or in trespassing into the house for carrying away the complain¬ 
ants wife, he had, in accordance with the provisions of S 34 I P C 
committed the offence by virtue of the common intention and was punish- 

Wheii^ two i^nons start together for committing robbery and one of 
them IS armed with a revolver and the other v ith a knife, it may be assumed 
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S. 34] 

sliould arise. bY^’postiJL^^^^ the necessity 

revolver was LO.nmittcd in furtherance Lwith the 
the persons. U is not necessary ^ common intention of both 

EH I 

ssrs'?sf£rVF“"3 

'S” £re“ 

rasi;jrA'T'R‘S;iju‘!S'.r'‘ «' <='= 

X-'w'Ksr.-i.- ‘c v,%£r,:„“r 

I^nn^K’’”" ran towards a taxi-stand when they were pursued by a crowd’ 

murder f “l" ^ found^^ 11 , 70 ^ 

rea^wiih 7.?4 ,Tp C. ® ^ 2““'^ “"de^S.^aO^! 

V FT“'■s'* in'^ohan Lai 

•m'l'ii a **’6y "'«re to a common danger. Thcvwerc 

icngej^^tte mst.not of aEJlf-pxesezv.ation which monitors human 

mortal peril. There was no prior concert. T^here was no 

wh"l ^ '’e individually liable 

for whatever injury he caused but none would be vicariously liable for what 

the other did. In the present case there were two independent transactions 

The iransaction of house-breaking m order to commit an offence (S 4i4t 

and criminal intimidation (S. 506) had ended the moLuUhe tl“ree Lused 

took to their heels. Up to that stage it will be proper to apply S 34 agaTnsi 
all the three ac^sed. That transacation was a common enterprise ft was 
a joint venture. But when they started running away for fear of being caught 

P'^=« •■ See SAyam Be/iarl v. State of U P A I R 

of S 30Z r P. C ® ^ commiued the offence 

Plgerence ^ b«/twecn Ss. 3 4 and 149.-Seclion 149 of the Penal Code 
IS wider in scope than b. jc Section J+Tcfers to case - in which several 
persons both intend to do and do an^act. It dM^not refer t^cases where 
several pcKons intend to do an act and someone or more of them do an 

hllV^ class of cases S. 149 may be applicable. 

the*nr£tr »“““ fT'°" '^‘•1 .ouly apply if that other act was done in 

1949 A 211) ® common object of all. [/•a/ya£_^an v. i?exr, I. L. R. 

“ principle of joint liability in the dqinft-r>fa 

fntendoi ‘ ® ‘‘“'’““V “'® existence ofl-^mW 

intention. {Chikkarange Gowda v. Mysore State, A. I. R, 1956 SC 731 ) 

wherJ!'®mlTh!.“!h^i^“‘“/®..,°^ ‘''® element'of participation in action, 

whereas membership of the assembly at the time of the committing of the 
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offence is the important element in S. 149. The two sections have a certain 
resemblance and may to a certain extent overlap, but it cannot be said that 
both have the same meaning. [Chikkarange Gowda v. Mysore State, A. I. R. 
1956 S. C. 731). 


Section L49 creates a specific offence. Under that section a person who 
is a member of an unlawful assembly is made guilty of the offence com¬ 
mitted by another member of the same assembly, in the circumstances 
mentioned in the section, although he had no intention to commit that 
offence and bad done no overt act except his presence in the assemly and 
sharing the common object of the assembly. 

Section 34 does not create any specific offence. There is a clear dis¬ 
tinction between the provisions of Ss. 34 and 149, I. P. C. The principal 
element in S. 34 is the common intention to commit a crime. In furtherance 
of the common intention several acts may be done by several persons 
resulting in the commission of that crime. In such a situation S. 34 provides 
that each one of them would be liable for that crime in the same manner as 
if all the acts resulting in that ©rime had been done by him alone. There is 
no question of common intention in S. 149, I. P. C. An offence may be 
committed by a member of an unlawful assembly and the other members 
will be liable for that offence although there was no common intention 
between that person and other members of the unlawful assembly to commit 
that offence provided the conditions laid down in the section are fulfilled. 
{J^anak Chand v. State of Punjab, A. 1. R. 1955 S. C. 274). 

There is much difference in the scope and applicability of Ss. 34 and 
149, though they have some resemblance and are to some extent overlapping. 
Section 34 does not by itself create any offence, whereas it has been held 
that S. 149 does. In a charge under S. 34 there is active participation 
in the commission of the criminal act; under S. 149, the liability arises by 
reason of the membership of the unlawful assembly with a common object, 
and there may be no active participation at all in the preparation or com- 
mission of the crime. {fVillie Slaney v. State of Madhya Pradesh, A. I. R. 
195^. C. 116). 

^^..X^Where an act is alleged to have been committed by a number of specified 
per^s, five or mo^e in number, in furtherance of the common intention 
of all of them, and the court acquits all except the appellant, giving them the 
benefit of the doubt, and at the same time its definite finding is that 
the appellant was associated with some at least of those acquitted persons in 
the commission of the murder and where the court accordingly convicts 
the appellant applying the provisions of S. 34, I. P. C., a Full Bench of the 
Allahabad High Court has held that such a conviction can be upheld (State 
v. A. I. R. 1951 All. 660). ^ ^ 

There is a certain resemblance between sections 34 and 149, 1 P. C. 
Both the sections deal with liability for constructive criminality. Both deal 
with combinations of persons who become punishable as sharers in an 
offence. They overlap to some extent. 


The difference between the two sections is that S. 149 is applicable only 

where an offence is Mmmipd by any member of an unlawful assembly, 
whereas for the application of S. 34 the existence of an unlawful assembly is 

“ cnminal act must be done by several 
ti, *te common intention of all”, whereas under 

membership of an unlawful assembly, any member of which 

"r » “** objeit ef the assembly^ 

w punishaWe. {Stae v. OJab, A. I. R. 1951 All. 660), 


/ 
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the accused have been charced 
alternatively, either under S. 302 read with S. 149 or under S. 302 read with 

altered by the High Court to one under S. 302 read with S. 34 upon the 
^cqumal of ^he remaining accused persons. {LaMman Singh Stare 


Sections 34 and 114.—A mere direction from one person lo another 

‘he other may be only j.istigation^of 
the latter s and may not be a case of a joint act falling under S 34 

I.P.C But where two persons with their followers, all of them armed' 
mo\e about together for a set purpose and one gives instructions to the other 
and keeps himself on the spot in readiness to see it carried out and the other 
carries It out, It IS hardly possible to say that the act is not one which was 
done m furtherance of the common intention of both. (Mathurala Adi 
Reddy v. The State of Hyderabad, A. I. R. 1956 S. C 177) 


Section 34 and 302.-Under S. 34, 1. P. C., when a criminal act is 
done by several persons in furtherance of the common intention of all each 
of such persons is liable for that act in the same manner as if it were done 
by him alone. When two persons take loaded revolvers along with others, 

^ common intention to use those revolvers, jf necessary 
to effect their intention of committing robbery, should any resistance be 
ottered. Where a murder is committed on account of the resistance of the 
victim, by the firing of the revolvers, the accused obviously cannot be permit¬ 
ted to escape liability of the murder on the ground that the prosecution 
has failed to show conclusively which of the robbers fired the fatal shot 
Under the circumstances, a conviction of all the accused under S. 302, read 
with S. 34, I. P. C., is not improper, {/rt re. Rantamami. A. I R. 1952*Mad 
411). 


On the question whether the conviction of the appellants can be sus¬ 
tained under S. 302, read with S. 34, I. P. C., when they had been charced 
only under S. 302. read with S. 149, their lordships of the Supreme Court 
have observed that it is true that there is substantial difference between 
Ss. .34 and 149, but they also lo some extent overlap and it is a question to be 
determined on the facts of each case whether the charge under S. 149 overlaps 
the ground covered by S. 34. ^f the common object which is the subject- 
matter of the charge under S. 149 does not necessarily involve a common 
intention, then the substitution rf S. 34 for S. 149 might result in prejudice 
to the accused and ought not therefore to be permitted. But if the facts 
to be proved and the evidence to be adduced with reference to the charge 
under S. 149 would be the same if the charge were under S. 34 then the 
failure to charge the accused under S. 34 could not result in any prejudice 
and in such cases the substitution of S. 34 for S. 149 must be held to be 
a formal matter. {Karnaif Singh v. State of Punjab, A. 1. R, 1954 S.C. 204). 

The Allahabad High Court has held that where an accused was charged 
with a substantive offence by invoking the aid of S. 34. 1. P. C„ there was no 
legal bar to the conviction of the accused under substantive offence simpliciter 
Such a procedure was not in disregard of any mandatory provisions of law 
and did not, therefore, necessarily vitiate the conviction of the accused so 
us to entitle him to claim a retrial irrespective of the question of prejudice 
Even supposing that it was deemed to be an irregularity, before a retrial 
could be ordered it was incumbent upon the accused to show that it misled 

him and in fact occasioned a failure of justice, thereby materially prejudicing 
him in his defence. ^ / o 
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Difference between Sections 34 and 120-A.—There is not much sub¬ 
stantial difference between conspiracy, as defined in S. 120-A, and acting on 
a common intention, as contemplated in S. 34. While in the former the gist 
of the offence is bare engagement and association to break the law even 
though the illegal act does not follow, the gist of the offence under S. 34 
is the commission of a criminal act in furtherance of a common intention 
of all the offenders, which means that there should be unity of criminal 
^haviour resulting in something, for which an individual would be punish¬ 
able, as if it were all done by himself alone. All the accused, against 
whom the prosecution alleges that there was unity of criminal behaviour 
actuated by a common intention to extori a confession can, therefore, be 
jointly tried under S. 239, Criminal Procedure Code, 1898 (S. 223 of the 
1973-Code). The evidence as to conspiracy under S. 120-B having been 
rejected, the same evidence could not be used for finding a common intention 
proved under S. 34. (Mahajan J., in Ram Nath v. State of M. P., A. I. R. 
1953 S. C. 420). 

Noor Mohammad Mohd. Yusuf Momio 

V. 

The State of Maharashtra 
[1970 (1) Supreme Court Cases, 696] 

The appellant (accused No. 4) was jointly tried with three others for 
the offences under Ss. 302, 109 and 120-B of the Penal Code. The trial court, 
convicted accused No. I only under S. 302, I. P. C. and acquitted the rest. 
In an appeal against acquittal filed by the respondent, the High Court reversed 
the order of acquittal of accused Nos. 2, 3 and 4 and convicted them under 
Ss. 302,'34 and 120-B, I. P. C. Each of them was sentenced to imprison¬ 
ment fbr life under each count. Accused No. 4 {i. e,the appellant) was 
further convicted under S. 302, read with S. 109, 1. P. C. and sentenced 
to imprisonment for life. The Supreme Court granted special leave to 
appeal to the appellant only who challenged his conviction on various 
grounds. 

Their lordships of the Supreme Court explained the ingredient of, and 
the distinction between, the provisions ofSs. 34, 107, 109 and 120-A and 

observed as under : 

"So far as S. 34, I. P. C., is concerned, it embodies the principle of 
joint liability in the doing of a criminal act, the essence of that liability 
being the existence of a common intention. Participation in the commission 
of the offence in furtherance of the common intention invites its application 
Section 109, 1. P, C., on the other hand, maybe attracted even if the abettor 
is not present when the offence abetted is committed, provided that he has 
instigated the commission of the offence or has engaged with one or more 
other persons in a conspiracy to commit an offence and pursuant to that 
conspiracy some act or illegal omission takes place or has intentionally 
aided the commission of an offence by an act or illegal omission. Criminal 
conspiracy (as denned in S. 120*A) postulates an agreement between two or 
more persons to do. or cause to be done, an illegal act or an act which is 
not illegal, by illegal means. It ^diTers from other offences in that mere 
agreement is made an offence even if no step is taken to carry out that 
agreement. Though there is close association of conspiracy with incitement 
and alximcni the substantive offence of criminal conspiracy is somewhat 
wider m amplitude than abetment by conspiracy as contemplated by S. 107 
i. P. C. A conspiracy from its very nature js generally hatched in secret. It is* 
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therefore, extremely rare that direct evidence in proof of conspiracy can 
be forthcoming from wholly disinterested quarters or from utter strangers. 
But, like other offences, criminal conspiracy can be proved by circumstantial 
evidence. Indeed, in most cases proof of conspiracy is largely inferential 
though the inference must be founded on solid facts. Surrounding circum¬ 
stances and antecedent and subsequent conduct, among other factors, 
constitute relevant material. In fact because of the difficulties in having 
direct evidence of criminal conspiracy, once reasonable ground is shown 
for believing that two or more persons have conspired to commit an offence 
then anything done by anyone of them in reference to their common inten¬ 
tion after the same is entertained becomes, according to the law of evidence, 
relevant for proving both conspiracy and the offences committed pursuant 
thereto. 

In the result, their lordships gave to the appellant the benefit of doubt 
in regard to the charge under S. 302, read with S. 34, 1. P. C. That was, 
however, of little practical benefit to the appellant because he had already 
been given the lesser sentence. The appeal was, therefore, accepted only to 
the extent that the appellant’s conviction under S. 302, read with S. 34, was 
set aside, In all other respects the appeal failed and was dismissed. - 

(5^ When such an act is criminal by reason of its being done 
with a criminal knowledge or intention, —Wliencver an act, which is 
criminal only be reason of its being done with a criminal know¬ 
ledge or intention, is done by several persons, each of such persons 
who joins in the act with such knowledge or intention is liable 
for the act in the same manner as if the act were done by him 
alone with that knowledge or intention. 

COMMENT 

The preceding action, viz. S. 34, deals with a case where a criminal 
act was done by several persons in furtherance of the common intention of 
all and each one is held guilty of the principal offence as if the act had been 
done individually by him. This section provides that where Jhe element of a 
particular knowledge or intention constitutes the composition of an offence, 
all the participators in the act must be shown to have that particular know¬ 
ledge or intention in common in order to be liable for a crime committed by 
any of them. In other words, if several persons jointly commit a murder, 
with each having a different intention or knowledge from the others, each is 
liable according to his own criminal intention or knowledge and nothing be¬ 
yond that. ([Thus X and Y beat Z who dies, X had an intention to murder 
him and kn^ that the act would cause death ; but Y had only the intention 
of causing grievous hurt and did not know that his act would cause death or 
such bodily injury as was likely to result in death. X is guilty of murder and 
Y of causing grievous hurt. 

36. Effect caused partly by act and partly by omission ,— 
Wherever the causing of a certain effect, or an attempt to cause 
that effet r, by an act or by an omission is an offence, it is to be 
understood that the (ausing of that effect partly by an act and 
partly by an omission is the same offence. 

Illustration. 

A intentionally causes Z's d^th, partly by illegally omitting to give Z 
food, and partly by beating Z. A has committed murder. 
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37. Lo'operation by doing one of several acts constituting an 
offence. —When an offence is committed by means of several acts, 
whoever intentionally co-operates in the commission of that offence 
by doing one any of those acts, either singly or jointly with any 
other person, commits that offence. 

Illustrations. 

iaj A and B agree to murder Z by severally and at different times giving 
him small doses of poison. A and B administer the poison according to the 
agreement with intent to murder Z. Z dies from the effects of several doses 
of poison so administered to him. Here A and B intentionally co-operate 
in the commission of murder and as each of them does an act by which the 
death is caused, they are both guilty of the offence though their acta arc 
separate. 

(b) A and B are joint jailors, and, as such, have the charge of Z, a 
prisoner, alternately for six hours at a lime. A and B. intending to cause 
Z’s death, knowingly co-operate iu causing that effect by illegally omitting, 
each during the time of his attendance, to furnish Z with food supplied to them 
for that purpose. Z dies of hunger. Both A and B are guilty of the murder 
of Z. 

(c) A. a jailor, has the charge of Z, a prisoner. A, intending to cause 
Z's death, illegally omits to supply Z with food, in consequence of which Z 
is much reduced in strength, but the starvation is not suflBcient to cause his 
death. A is dismissed from his office, and B succeeds him. B, without 
collusion or co-operation with A, illegally omits to supply Z with food, 
knowing that he is likely thereby to cause Z*s death. Z dies of hunger. B is 
guilty of murder, but, as A did not co-operate with B, A is guilty only of an 
attempt to commit murder. 

COMMENT 

Difference between Ss. 34 and 37.—The distinction between S. 34 and 
S. 37 is obvious : the former requires common intention for a criminal 
act which is done by a number of persons in order that they should become 
liable as if the act was done by each of them, while the latter deals with 
the intentional co-operation in the offence which has resulted from several 
act?, each of which standing by itself is not the offence with which the 
accused are charged. Section 37 provides that when a series of acts are done 
which together result in something which is an offence, the doing of any one 
of them with the intention of co-operating in the commission of that offence 
makes each of the doers liable to be punished for the result. (Makka v State, 
A. I. R. 1942 All. 435). 

38. Persons concerned in criminal act may be guilty of differ ent 

Where several persons are engaged or eoncerned in the 
commission of a criminal act. they may be guilty of different 
ciffcnces by means of that act. 

Illustration. 

A attacks Z under such circumstances of grave provocation that his 
killing of Z would be only culpable homicide not amounting to murder., B. 
having ill-will towards Z and intending to kill him, and not having been 
^bjcci to the provocation, assists A in killing Z. Here, though A and B are 
both engaged in causing Z’s death, B is guilty of murder, and A is auiltv only 
0 ? culpable homicide. ^ 
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COMMENT 


This section is both supplement and converse to S 34 Section 

obv.ousiy covers two different situations, Wz..(i)where several persZ act 

t^cther in turtherance of a common intention, the punishment varyinc 

according to circumstances, as in the above illustration to S 3S antff'>l 

where there is action m common but a difference in the intentions of the 

participants, in the first case the section is a supplement to S. 34, but in the 
laiier case it is converse to that section. 




OTHER DEFINITIONS 


, 4S ^*^lun tariiyr—\ person is said to cause an effect 
] when he causes it by means whereby he intended to 

/cause h, or by means which, a t the tim e of employing those 
means, he knew or had reason to believe to be likely to cause it. 

Illustration. 

A_^icts file, by night, to an uiMbited house in a large town, for the 
I purpose or facilitating robbery, and thus causes the death of a person. Here 
A may not luu'C intended to cause death, and may even be sorry that death 
/ h^ been caused by his act; yet. if hFlrnew that he was li kely to ciius^e death, 

/ fias'caiised dealli voluntarily 

COMMENT 

The (ode docs not seem to make any distinction between cases in which 
a man causes an effect designedly and cases in. which he causes it knowingly 
or having reason to believe that he is likely to cause it. Where the effect is 
a probable consequence of the means used by him. it is caused voluntarily, 
whether su^ per^njpeant to cause it or not.^^ ' 

—Except in the chapters and sections men¬ 
tioned hr Clauses 2 andof this_section, t he wo rd “offence” de- 
r totes a thing ma^ p unis hable by t his C ode. 

In chapter IV, Chapter V-A and in the following sections 
namely, Ss. 64 , 6;), 66, 67 , 71 , 109 , 110 , 112, 114 , 115 , 116, 117, 
187 , 194 , 195 . 203 , 211 , 213 , 214 , 221 , 222 , 223 , 224 , 225 . 327 , 
328 , 329 , 330 , 331 , 347 , 348 , 388 , 389 , and 445 , the word “offence, j 
denotes a thing puriishable under this Code, or under any special 
or local law as hereinafter defined..--- • \ 

And in Ss. 141. 176, 177.201, 202 212, 216 and 441, the 
word '‘offence^* has the same meaning when the thing punishable 
under the special or local law is punishable under such law with 
imprisonment for a term of six months or upwards, whether with 
or without fine. 

41. *^*Siptc%al law^- —A “special law** is a law applicable to a 
particular subject. 
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COMMENT 


^ T5® examples of the "special law^^ are the Excise Act, Opium Act 

Cattle Trespass Act, etc. They are Acts which recognise fresh offences not 
covered by the Indian Penal Code. ° 


42. Local Iaw .—A “local law’' is a law applicable only to 
a particular part of India. ^ 


COMMENT 


law" Act, Port Trusts Act, etc., are, the examples of the ‘Mocal 

43,''Ill€gaV\'^Legally bound The word “illegal” is 

applicable to everything which is an offence or which is prohibited 

by la AT, or which furnishes ground for a civil action: and a person 

IS said to be “legally bound to do” whatever it is illegal in him 
to omit. 


COMMENT 


The prohibition not to do must be a legal prohibition. If there is a legal 
pmhibition It does not matter whether the breach gives rise to u penal 
onence, civil wrong or mere contractual liability. 


44. “/n/urjr”.—4'he word “injury” denotes any harm 

whatever illegally caused to any person, in body, mind, reputation 
propel ty. ^ 


COMMENT 

1 word “life” denotes the life of a human 

being, unless the coniiary appears from the context. 

46. Death".—The word “death” denotes death of a human 

being unless the contrary appears from the context. 

rrpo, denotes any living 

creatuie, other than a human being, 

for “^""^’’•“The word “vessel” denotes anything made 

foi the conveyance by water of human beings or of property. 

‘Tuf-' Wherever the word “year'' or the 

m .u be understood that thevearorthe 

month IS to be reckoned according to the British calendar. 

50. '^Section".-The word section denotes one of those 
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iLtrSL'"" »-• by 

51. “OaM".—The word “oath^-’ includes a solemn affirma- 

nr ‘u'' ‘ieclaration required 

f r " P^'blic servant or^^be 

^d for the purpose of proof, whether in a Court of Justice or 
not* ^ ^ 

in ics \ ^ 

gPQ^ fa ith v\hich is done or believed without due care and 
a ttention . 

COMMENT 


Goorf faiih.- Gooddaiih has not been defined in the Indian Penal Code 

of the Code i^ives only a negati\e definition by 
saying that nothing is said_to_ be done or b eliev-J in ‘good faith’ which is 
done or be j iev^ed without , um4^angJlNun7^~ Absence bfiodcTraiih 

r or negligence. Merc good 

simple belief with any grounds for believing it not 

* , A1% •• ♦* *' • I ^ ^ an absurd belief; that 

n., there must be some reasonable ground for it. Good faith requires due 

The phrase “due care and attention” implies genuine 

effort to reach the truth and not ready acceptance of an ill-natured belief 

It has been held that , when a question arises as to whether a person acteef in 

good faith, then it devolves upon him to show not merely that he had a good 

mtention but that he exercised such care aiid skill as the duty reasonably 

demanded for its due discharge. ^ j 

The_jcfin ition of "good faith" in $, 52 j s a neKalive de finitinn u 
indicates that an act is said to be don e in go od lai th when it iTJonTivTtli 
3tlg_carj_a nd atlenfid n. Tndee.d, it does not require logibaf fnfanibility. 

plea ot good taitft may be negatived on the groun d of recklessness 
indicative of,want of due care and attention-if the imputaTTonsTn miestii.n 
liave-beeii m ade as cat e guiicu l si atenTeiHs of facts. ((?, B. Soiii v. Stare 
A. 1. R. 1970 Gujarat, p. 171). 

The question of good faith varies in different cases and must be con¬ 
sidered with reference to the circumstances of the case and the capacity 
and intelligence of the person whtfsc conduct is in question TheJaii does 
not expect'the same care and attention from all persons regardless ofih? 
positfon they occupy ." It v aries in different cas es. T hus wTiere a uolic e 
constapt e suspectecT ob/iflthat a person \\_as carryinc stolen prorertv ami 
he ar rest^ the accused_oii_getting an unsatisfactory rfrlv it tw in lU 
the oonsi^le acted in goo d faiih'~aDd' was" nr otprt^H i.'nHpr s . 7q 

CoSeTTZ^ - 

•- ■ “ 

The above negative definition of ‘‘good faith” differs materially from 
its ordinary Connotation where a thin h is deemed to be done in good faith 
whenjijhL.dxHifi,iiLj:act_hQn.e.stly. Evt i S. 3 (1^) of the GeneruTC^lauses Act, 

X of U97^gives expre ssion to popular connotation bv definmi?' ^Vood faith” 
ns lifldcr : ‘‘ A thing shall be deemed to be done in 'good faithT' \Nhcre it is in 
fact done hon estly, whether It i s donc n eglieentiv nr not.” Ruf wc have 
seen above that u^der the Indian f^^l Code this definition is inapplicable 


0 
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due care anVatilmifn i'us'LVt 'in‘*goodSr’^In“f «'i‘hout 

tion of the Code the question of honesty iflmSal. — 

ime"!^^ J" ° Uim^_OEerated 

tBe man d.eTTroh i haemori^hafie ~^im^F--^^^^^^^-^ ''“'f®' 


_ * id he act io pond faith •) 

the 

agmiUsdljMineduc^in ,nane^^^^ 

M^^ 5 grmiT^pcg n^warn 7 ;fl^n to pcrfomr 

d^ed io Lt?nT on^ihf ‘ h'^I 

SIJ^ cansfed^^^uTbr i^ffir -^ na^M., 

S^' Jlji gil^iaTrchar^ ^rt^^ 

H ow would TO^ ecide the r“.r? '—^ °f the_ljidiaa_EeiialXade. 


under_S,J 04 ^fc ^hough he was 


as a good*defenL^rthe^?onowjIJ'caS^^ 

fahhiiii^ tLi^ to'^r.^u^ ■■■ 

Ju 3 gc when a cting jud icially in the "^er ckf* aP —» ( 2 ) Act of the 
fauhJiebelieyeiltl^ by UW ^ 77 )^ 

such judii^iESd,"; 

to pass such judgment or order, provided tL Dereon''H T 

faith believes that the court had such iurisdir??an act in good 

a person who hv reason nf a m i it iIr. ni ■ ” Act done hv 

beiiShTStT^on even wHi^that person's'rl ^ th' 

cation made in good faith even t Wh ™ 9 ^) i ( 6 ) Cominuni- 

M™u‘ provided it is for tL® benefirnf^u^. P^^on to 

pable homicide is not murder if the offender k ^Pefson (S. 93 ); ( 7 ) Cul- 
a public servant acting for the advancLent ofnf.hr servant or aiJi’ng 

given to him by law and causes death by doLi^an '' the powers 

believes to be lawful and necessary for the h" S' ^ood faith. 

Exception 3 ); ( 8 ) Obstruction of privlfe wav T '''* < 5 . 300 , 

Person in good faith believes himself to i.^ water which a 

an offence of wrongful re,straim (Exception tn \ obstruct is not 

good faith of any opinion respecting the ennHn ^ ^ Expression in 

s*ervant in the discharge of his oublic^ ^ of a public 

character of any person touching any public *nn conduct or 

of any case decided by a court or ^“®^*'on. respecting theme.its- 

he merits of any peHornuife^'of'an°"au,h,r°' 

jdith by a person hjwing lawful aurhntn. censure passed in good 

n good faith to an authorised pcrsoli imom'^r •''ccusution preferred 

person for protection of his or oK' iSeTs and ^ 

interests and caution conveyed in good 
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ts* 499) ***' <’'• for 


public good. 


^$ 1 ^. >n fc-cti£nJ37, and in section 

husband of the person haboured, the word “harboV” includes 
the supplying a person with shelter, food, drink, money, clothes 
arms, ammunition or means of conveyance, or the assisting a 

person by any nwans, whetheiLxif the same kind as those enumer¬ 
ated in this section or not, to evade apprehension. 

COMMENT 

1942 (vtll on9^2)*'(Amenclmem) Act, 


OF PUNISHMENTS 


(Ss. 33-75) 

Object of Punishments. - The princ'pal object of punishment is the prc 
vention of olTences. and a rational policy of the Slate should aim to protect 
the society and reclaim the criminal by evolving measures to pre\ent people 
from committiug crimes. There are. however, four different theories of punish¬ 
ment, vU., Deterrent, Preventive, Retributive and Reformative. 


Deterrent.—The object of criminal justice in awarding punishment, 
according to this theory, is to deter people from committing crime. The pur¬ 
pose of penal law is not merely to punish the guilty; the greater purpose is 
to deter others from committing the crime. Commission of offences must be 
made a bad bargain for the offender. The infliction of punishment serves 
us a check on others who are evil-minded. But this theory is not abso¬ 
lutely correct for a hardened criminal becomes accustomed to the severity of 
the punishment and no amount of deterrenc prevents him from indulging in 
crime. 

Preventive.—It aims to prevent a repetition of the offence by the 
oliciidcr by such penalties as imprisonment, death and exile. This form of 
punishment also fails to achieve the desired end. Persons who visit jail on e 
are habituated to ii. With the advance of civilisation death sentence has 
:ii<c become incongruous for murders are in a large number of cases never 
premeditated. 


Retributive.—According to it the offender should be made to suffer in 
proportion to the injury caused to the victim, I’i'r., a tooth for a tooth or an 
eye for an eye. it is a barbarous form of punishment and betrays an utter 
ignorance of the causes that lead to crime. 


Reformative.—The object of the punishment must not be to wreak 
vengeanee but so to reform the criminal as to prevent him from further 
crime. The object of the criminal law must be to reclaim the criminal and 
prevent a repetition of the offence. Crime like all other diseases should be 
properly diagnosed and treated scientifically. Crime is a malady and the 
aim of every punishment should be the reclamation of the offender by pre¬ 
scribing proper treatment. Uninvestigated criminals are an expensive luxury 
The message of Mahatma Gondhi “Hate the sin and not the sinner-* should 
guide the reformer in adopting a judicious penal policy. For the society 

1 j I * * 4 • crimes that are about to bo com- 

mitied, and the criminal is only the instrument which executes them In 

the new era of prison reform medical treatment on the basis of the study of 
the causative lactors of crime should play a very important part. There is 
imperative need tor taking into account individual treatment of the prisoner 
As observed by the then Union Minister of Law vtr. H. R. Gokhale,* applica¬ 
tion by Courts Ota general rule of punishment without reference to indivi- 
dual Tcquiremenis would be as incongruous as the prescription of a medicine 
by a doctor on symptoms only without reference to the patient’s requirements. 

Punish^incius should be of the shortest possibe duration and correction- 

oriented. There should be a humane and sympathetic approach towards 
criminals by inyeMigator.s prosecutors, judges and jail authorities. Jail 
a.uihoriiics yhoiUd not adopt repressive methods which would dehumanise 
itic Lrimin.tl and leave him with no alternative but to return to his former 

Uclhi'unlcpir^ ■^^hanginis Pattern of Crime and Puniihniont' In New 
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*''*1 ‘‘'*''’“'8' jail- Jail life should be free from too 
some craft o'r’"®”f“ .controls and be organised so as to equip criminals with 

leading Ail '« face life successfully after 

Th. P'’°l°‘’Sc^ incarceration may sometimes be self-defcatitu: 

' nprisonment is the initial stage when a person ts 

the ?esuitTharh?;h " he gets sufficiently hardened and callous w,th 

fs t^el^^Hefea'itd whole goal of punishment being cuLive 

tat*in '"“St therefore be more and more on rehabili- 

L hHnfnl^ro'^ retributive punitivity inside the prison. In this context, it 
IS helpful to remember items 58 and 59 in the rules applicable to prisoners 
under sentence framed as the Standard Minimum Rules for the Treatment of 

*‘58. The purpose and justification of a sentence of imprisonment or 

liberty is ultimately to protect society against 
crime. This end can only be achieved if the period of imprisonment is used 
to ensure, so far ris possible, that upon his return to society the offender is not 
only willing but able to lead a law-abiding and self-supporting life. 

59. To this end, the institution should utilise all the remedial 
educational, moral, sepiritual and other forces and forms of assistance which 
arc appropriate and available, and should seek to apply them aoording to 
individual treatment needs of the prisoners.” 

Giving anxious consideration to the need for rehabilitation and 

lordship,'! in the case reported in Nadelto Venkalakrishm Kao 

A- !■ 1^- 19^8 Supreme Court, 480) considered that 

senffnet nf® fi'”®^®® “PP*!!""! before them, may serve a 

sentence of five years (instead of ten years imposed by the trial court) which 

bini ^ treatment, at the same time not unduly 

long to be regarded as repugnantly harsh. Their lordships observed that 
during that period the State jail authorities would take care to subject the 
appellant to humanising treatment so that when he came out he would desist 
from criminality and turn a new leaf. 

S3. *^Funishmeni ^\—'I’he punishments to which offenders 
are liable tinder the provisions of this Code are : — 

First.—Death ; 

Secondly.—Imprisonment for life ; 

Fourthly.—Imprisonmentj which is of 
namely : 

(1) Rigorous, that is, with hard labour 
Fifthly.—Forfeiture ot propei'ty; 

Sixthly.—Fine. 

COMMENTS 

nnH.Au*** Punishment —The punishments to which offenders are liable 
under the provisions of the Code are M l) death ; (2) imprisonment for life ; 

w?th descriptions, namely, (a) rigorous, that is 

Ubour. and (b) simple ; (4) forfeiture of property; and (5) fine 
In additition to the above the Whipping Act prescribed whipping as an altcrna- 

1. Clause Thirdly”.—'®Penal Servitude” omitted by Act XVII of 1949. 


two descriptions, 
(2) Simple , 
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live or additional form of punishment for certain offences, but Central Act 
No. 44 of 1955 abolished whipping as a punishment. Then juvenile offenders 
sentenced to imprisonment for life or imprisonment may be detained in a 
Reformatory school. Lastly, warning and sureties for good behaviour are other 
forms of punisimtent. 

Death.—The following are the offences for which a sentence of death 
maybe passed, v/z., (1) Waging or attempting towage war or abetting the 
waging of war against the Government of India (S. 121;;(?) Abetment o 
mutiny actually committed (S. 132); (3) Giving or fabricating false evidence 
upon whicli an innocent person suffers death (S. 194) ; (4) Murder (5. 302) ; 
15) Hunishment for murder by a life-convict (S .303): (6) Abetment of suicide 
of a child, an insane or intoxicated person (b. 305); (7) Attempt to murder 
by a person under sentence of imprisonment for life, if hurt is caused (S. 307); 
and (8) Dacoity with murder (b. 396). 

1 he law vests in the judge a wide discretion in the matter of passing a 
sentence, and as such the award of death penalty, except in the solitary case 
provided in b. 303, is left to the discretion of theA’ourt. Section 303> I. P. C., 
however, leaves no option to the judge, as it makes capital sentence compulsory 
in the case of a convict who commits murder while undergoing a sentence of 
imprisonment for life. 

Imprisonment for life.—The Code of Criminal Procedure (Amend- 
mens) Act, 1955. (No. 26 of 1955). substituted the words '‘imprisonment 
for life" for the words "transportation for life**. Imprisonment for life 
ordinarily connotes imprisonment for the whole of the remaining period of 
the convicted person’s natural life. The life convict is not entitled to auto¬ 
matic release on completion of fourteen years' imprisonment unless th« Gov¬ 
ernment pusses an order remitting the balance of his sentence. Originally the 
convicted persons used to be deported to the Andamans and taken for ever 
from the society of all who were acquainted with him. With the closing 
down of the Andamans and Nicobar Islands as a penal settlement since I946i 
convicts sentenced to transportation, or imprisonment for life as now termed, 
are detained in jails on the mainland to serve the corresponding periods of 
rigorous imprisonment. 

The sentence of imprisonment for life is provided in about fifty offences 
under the Code. Imprisonment for life must be inflicted for being a thug 
(S. 3U). It is also inflicted for waging or attempting to wage war or abetting 
the waging of war against the Government of India (S. 121) or sedition (S. 
I24-A). 

Kinds of impiisonmeDr.—Imprisonment is of two kinds, viz., simple 
and rigorous. In the case of the former the convicted person is not put to 
any kind of work or labour. Th^ re are various offences mentoned in the 
Code which are punishable with simple imprisonment only, v/z,. public servant 
unlawfully engaging in trade or unlawfully buying or bidding for propeny (Ss. 
168-169), absconding to avoid service of summons or other proceedings, or not 
attending in obedience to an order from a public servant (Ss. 172-174), refusing 
oath when duly required to take oath by a public servant (S. 178), wrongful 
restraint (S. 341), defamation (S. 500), etc. 

In the case of rigorous imprisonment, the convicted person is put to 
hard labour, e. g., grinding corn, digging earth, drawing water, etc. An 
offender must be punished with rigorous imprisonment where he gives or 
fabricates false evidence with intent to procure conviction of an offeuce which 
is capital by the Code (S. 194), and house trespass in order to the commission 
of an offence punishable with death. (S. 449). 
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which tvould'b/orU'nariW are some amongst many 

[Rwmshraya au,krayar,l v. State of uldhya PrS, W6 ('?/S C ^ bT""' 

Si" .°o'S;.'J„S„T,o, Se^'"* “ ? 

‘"f"' 

deahZh rfh (Amendment) Act, 1955, the offender shall be 

ormLnTl^r thl sart^rT"" 

rsnr, reference to transportation for a term or to trans- 

ofhlf r" shorter term (by whatever name called) in any 

omftted)^ been 

fh. reference to “transportation” in any other law for 

the time being m force shall— “ 

(a) if the expression means transportation for life, be con. 
strued as a reference to imprisonment for life ; 

(b) if the expression means transportation for any shorter 
term, be deemed to have been omitted.‘ 

54. Commutation of sentence of Heath.—h\ every case in which 
sentence of death shall have been passed, the appiopriate Govern¬ 
ment may, without the consent- of the offender, commute the 
puni.shment for any other punishment provided by this Code. 

55. Commutation of sentence of imprisonment for life.—In every 
case in which sentence of imprisonment for li'e shall have been 
passed, the appropriate Government may, without the consent of 
the offeitder commute the punishment for imprisonment of either 
description for a term not exceeding fourteen years. 

COMMENT 

.Sections 54 and 55 of the Code empower the appropriate Oovernmi.nt 
without the consent of the offender to commute the semcnce of deatrfot 
any other purashment provided by the Code or a sentence of imprisonmMt 

teen l^a " desotiption for a term not exceeding ““ 

SS-A. Definition of "appropriate Government''.—In sections fifty- 
tour and fifty-five the cxprcsfripn “appropriate” Government 

IHG&tl S - 

I. Imerted by Act XXVI of 1955, S. 117 a»d Sohedule (w.o.f. 1.LI95*). 

7 > 




(a) in cases where the sentence is a sentence of death or 
is for an offence against any law relating to a matter to which the 
executive power of the Union extends, the Central Goveinmeut; 
and 


(b) in cases where the sentence (whether of death or not) 
is for an offence against any law relating to a matter to which the 
executive power of the State extends, the Government of the State 
within which the offender is sentenced. 

COMMENT 

The appropriate Government is tlie Central Government where the 
sentence is a sentence of death or is for an ofTence against any law relating 
to a matter to which the executive power of the Union extends and is the 
State Govcrnraeni where the sentence (whether of death or not) is for an 
offence against any law relating to a matter to which the executive power nf 
the State extends. 

Terms of imprisoDment, —The maximum term of impitonmeiu that can 
be awarded for an offence is 14 years (S. 55) and the minimum term is 24 
hours. (S. 510). It is discretionary with the court to determine the term 
of imprisonment within the bounds laid down by the Indian Penal Code. 
The punishment varies with the evil consequences of a criminal act, motive 
and character of the offender. Circumstances which aggravate an offence, 
such as the manner in which an offence is committed and the number of 
previous convictions to the credit of the offender necessitate the infliction of 
a longer term of imprisonment, while circumstances such as the minority or 
old age of the offender, provocation, absence of bad intention, self-protection, 
etc., call forth for a lenient view. In two cases, however, the Indian Penal 
Code has prescribed a minimum term of imprisonment of seven years tv/r 
Ss. 397 and 398) where the offence of robbery or dacoity is attended with 
certain aggravating circumstances, viz., use of a deadly weapon, or causinit of 
grievous hurt or attempting to cause deatli or grievous hurt or where in an 

attempt to commit robbery or dacoity the offender is armed with anv deadly 

weapon. ^ 


it. Sentmt of Europeans and Americans to penalservitude.- 

Repealed by th^i; Ciimii.al Law (Rcmovul of Racial Disnirnina- 
tions) Act, IQ-IO, 


57. Fraetxons of terms of punishment.—In calculating fra.- 
tioii!. ofteiins.it punishment, iinpiisonmcnt for life sli.nll b< 
reckoned as equivalent to imprisonment for twenty vears 

“ ,."cr'“r,Sir 

r A instead of Repealed b> the 

SSVs n7'ar«rs^hTf''‘’i' Act. l95.ifXXVlot 

19j5), S. 117 and Schedule, Item 4 (with effect from 1,1.1956). 

tiarth^'roToi^^*cases of imprisonment) wholly of 
partly rigorous or simple.— \h ea.se in whi.l. an ollendei is 


OV PUNISHMKNTS 


51 


S. 62] 

St“'’sLirh'' ni.y be of either desrrip- 

fit'Hz' 

Indian PeJl'rTf il /’"/•‘''■O'.-[Repealed by the 

inaian J enal Code (Amendment) Act, 1921 (XVI of 1921), S. 4 

uAth .°/ PfoP^ty, in respeot oj ojfenders Punishable 

Elf A Repealed-bv the ■nd vL 

l^enal Code (Amendment) Act, 1921 (XVI of 1921), S, 4. 

COMMENT 

visznssiz ti 

M icriitoriesot any power ut peace with the Government of India s^rnm. 

w or intended to be used in committing such depredation is liable 

to forfeiturt in addition to sentence of imprisonment and fine (S 1261 • i 9 i 

been taken in rte commit 

sion or de 'rcdation on the territories of any power at peace with the Govern 
meat of India or in waging war against any Asiati^power at «fcrS 

Ic! property so received is liable to forfeiture 

(Ss. 125 and 127); and (3) a public servant unlawfully buying or biddine 

lor property forfeits the property so purchased, (S. 169).^ ^ ^ ^ ® 

Fine.—The authors of the Code describe the object of levvinc fine hv 
stating that the punishment of fin is a peculiarly uDoronriAre nnnJoK * 
for all offences to which men are prompted by cupidity^ • h is a 
which operates directly on the veryfceli'ng wlfio'h TmSmcn\oX^^^ 

A man who has been guilty of great offences arising from, cupidity of forglna 

l-nre-^r p-^shrenPrhn‘° f 

ing calil*'.only the sentence of fine in the foliow- 

- ^ ;iS 

ful assembly or riot has taken place if he does not 
the nearest police station (S. 154) ; (3) Any person for 
is committed and who does not use lawful means to prZm it 
An agent or manager of a person for whose benefit ;7« ' j 

docs not use lawful means to prevent it (S 156) ■ 15) Rriberv f 

food drink etc i7iP\-^ic? a tyy treating with 

lion with an eleetL (S iVl^G) statement in connec- 

in conn^tfon wM eleJb^^^^ ^wifho'ut'ir a ■"<=" 
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celling any fictitious stamp (S. 263-A) ; (10) Making atmosphere noxious to 
health (S. 278): (11) Obstructing a public way or line of navigation (S. 283); 
(12) Committing a public nuisance not otherwise punishable by this Code 
(S. 290); and (Ii) Publication of a proposal regarding a lottery not being a 
State lottery or authorised by the State Government. (S. 94-A). 

63. Amount of fine .—Where no sum is expressed to which a 
fine may extend, the amount of fine to which the offender is 
liable is unlimited, but shall not be excessive. 


COMMENT 


The power of a magistrate to levy fine is, however, limited and it is 
only the court of session or the High Court that has, subject to the provisions 
of the Act, power to inflict an unlimitted amount of fine. The court, however, 
should not arbitrarily inflict a fine which is impossible or extremely difficult 
for the accused to pay, or which is wholly disproportionate to the nature or 
character of the offence. 

64. Sentence of imprisonment for non-payment of fine .—In t verv’ 
case of an offence punishable with imprisonment as well as fine, 
in which the offender is sentenced to a fine, w'hethci wiili or 
without imprisonment, 

and in every case of an offence punishable with imprison- 
roent or fine, or with fine only, in which the offender is sentenced 
to a fine, 

it shall be competent to the Court whieh sentences such 
offender to direct by the sentence that, in default of pavmcnt of 
the fine, the otfender shall suffer imprisonment fora certain 
term^ which imprisonment shall be in excess of any other 
imprisonment to which he may have been sentenced or to which 
he may be liable under a commutation of a sentence. 


COMMENT 

defanl^nf of imprisonraent in 

.hln K ^ payment of the and expressly enacts that such imprisonment 

hatH h 'mpnsonmem to which the offender may 

ofra™entTf finr^o?"‘H® **'’**"« of imprisonment in default 

of fnr with the substanUve term 

of n of the mandatory provisions 

r C 233).^ * a i r. 1953 


65. Ltmt to imprisonment for non-payment of fine, whenim- 
^sonment and fitu awardable.—The term for whirh the Court 
directsthe offender to be imprisoned in default of payment of 

a fine shall not exceed one-lourth of the term of imprisonment 
which IS the maximum fixed for the offence, tf the offence be 
punishable with imprisonment as well as fine. 
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•Section 6^ lays down that th^ form • 

mentoffine shall not exceed on^fourth of in default of pay- 

raent fixed for the offencp iffK. j maximum term of imnriM^ 

as well as g®;'*’* the offender be punishable with impSZ 

66. of imprisonment for non-bavmtnt of fin. ti. 

xrrri::: t.sr,'.::”r‘.i" /Fr^™ 

COMMENT 

the addiLt^r^rm of'’5ri:oi'men‘'’,n"fef°“,^ imprisonment, it follows that 
rigorous. Hovvever f Z • u "J 6ne must be 

ment in default of payment of fine shallT'^Se.imprison- 

aUe ulth '>0”-payment of fine when offence punish- 

able with fine only.-]f the offence be pt.nishable sv.fhfineZv 

o( .rZ7S k ‘'T' •" p“ °«”«i 

d..»V , he iffeln ’.’"’f''' “S« I' 'ke >»>■" 

terrn nt M\omn^ scale, that is to say for Ly 

U.rn not exceeding two months when the amount of the fine shaH 

months'^^t ativ term not exceeding four 

n on hs when the amount shall not exceed one hundred ilpces 

aod tor n.ty term not exceeding six n.onths in anv other eaL. 

COMMENT 

shall not exceed the^fb«ow\ng^!cale*^^ P‘iymeni of fine 

Jerni of imprisomnent in 
default of payment of 
fine. 


Amount of fine 


Not exceeding Rs. 50 
Not exceeding Rs. 100 
In any other case 


Not exceeding 2 months 
Not exceeding 4 nionihs 
Not exceeding 6 months 


68 . Imprisonment to terminate on payment offing -vi 
pnsonment which is imposed in default 
termiiu^to whenever that fiiu-i*; ot a fine shall 

of law. " P®'‘^ o«- l‘■■'■ied by procc.s.s 


COMMENT 


either!;: fine 


terminate when 
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69. Termination of imprisontneni on payment of propofiio9$i 
part of fine.- M, before the expiration of the term of imprison- 
ment fixed in default of payment, such a proportion of the fine 
ht paid or levied that the term of imprisonment suffered in 
default of paynient is not less than proportional to the part of 
the fine still unpaid, the imprisonment shall terminate. 


Illustration. 

/< IS -entenced to a fine of one hundred rupees and to four monyi^s’ 
inipr sonment in default of payment. Here, if seventy-fit'^e ^ 

be paid or levied before the expiration of one month of the 
will be discharged as soon as the first month ® 

rupees be paid or levied at the time ot the fraSatelv 

at any later time while continues m imprisonment. .4 will be immediately 

d.schLoed my rupees of the fine be piMd or levied before the expiration 
of two Lnths of the imprisonment, A wUl be discharged as soon as the two 
months are completed. If fifty rupees be paid or jevied at the tirnc of the 
expiraiioi. of those two months, or it any later time while/I continues in 
imprisonment. A will be immediately discharged. 

COMMENT 


It is clear from the provisions of S. 69 that if. before the expiration of 
the term of imprisonment fixed in default of payment, a proportion of the 
fine has been paid by the offender or obtained by such levy, a proportional 
abatement of the imprisonment shall follow. 

70. Fine leviable within six yearsy or during imprisonment. Death 
not to dischargi property from liability.—Thi: tine, or any part there¬ 
of which remains unpaid, may be levied at any time within six 
years after the passing of the sentence, and if, under the sentence, 
the offender be liable to imprisonment for a longer period than 
six years, then at any time previous to the expiration of that 
period ; and the death of the offender does not discharge from 
the liability any property which would, after his death, be legally 
liable for his debts. 


COMMENT 


li may be observed ihat iraprisonment in default of payment of fine 
does not exonerate the offender from his liability to pay the full amount of 
fine imposed on him, which can be realised from the movable as well as 
k^ovable property of the convict. Nor does the death of the offender 
■|)Charge from the liability any property which would, after his death, be 
legally liable for his debts. There is, however, the bar of six years within 
which after the passing of the sentence the fine must be realised. If however 
the offender is liable to imprisonment for a longer period than six years, then 
at anyTKine previous to the expiration of that period, the fine or any part 
thereof which remains unpaid, may be levied, /. e. realised. 
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Starting point of limitation for recovery of Bne.—The language of S. 70 

prcscribe> ihe te^lnin■l^ a quo to be the date ot "passing of the sentence” b>’ 
the court which passes such order. The filing of appeal or revision does not, 
unless specifically ordered, arrest the operation of the order of passing of the 
sentence of conviction. Hence the limitation starts from the date of convic¬ 
tion by the trial court and not from the date of dismissal of revision by the 
High Court. (Pnlakdlian Singh \. State of V.P., A. I. R. Supreme Court. 
1145). 


In A*(//nusH,j»ny Ivcr Agnellu^ Uo^'rence CJopalau v. /'he Union of India 
(A. i. R. 196.' Bom. :i) it has been laid down by a Division Bench of the 
Bombay High Court "that the meaning of the expression ‘le^y’iii S. 70 of 
the Indian Pena! Code is to sei/.c for the purpose of collecting the fine or to 
enforce an execution for a certain sum.” In this view of the matter it is not 
neccs.sary that the proceedings for ' levy’of fine should terminate within six 
years after the passing I'l the sentence. On the other hand, what S. 70 of the 
Indian Penal Code contemplates that the proceediitgs for levy of fine should 
commence within iliat period. 


Cuimihuivc penalties. The law on cumulative 

S. 71 of the indian Pena! Code which reads as follows 


penalties is ensluiued in 


71 - Limit of punishment of offence made up oj several offences. 
Where aiiythins which is an offence is made up of parts, any ot 
which parts is itself an offence, the offender shall not be punished 
with the punishment ot more than one of such his offences, 
unless it be so expressh' provided. 

Where anythin^z is an offence falling within two or more 
separate definitions of any law in force tor the time being by 
which offences are defined or punished, or 


wliere scvcnii acts, of which one or more than one would by 
itself or themselves constitute an offence, constitute, %/hen com¬ 
bined, a diffeieiu offence, 


the offender shall not be punished with a more severe 
punishment than the Court which tries him could award for any 
one of such offences. 


Illustrations. 

(a I A glvc^ Z fifiy .‘-trokes with a stick. Here A may have committed 
tlic offence of voluniaiily causing hurl to Z by the^whole beating, and also 
by each of the blows which make up the whole beating. If A were liable to f| 
punishment for every blow, he might be imprisoned for fifty years, one for each 
blow. But he is liable only to one punishment for the whole beating. 

(b) But if. while A is beating Z. Y iDterfere>, and A inteulionally strikes 
Y, here, as the blow given to Y is no part of the act whereby A voluntarily 
causes liurt to Z, A is liable to one punishment for voluntarily cauving hurt 
10 Z, and to anolltcr for the blow given to Y. 
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[S. 71 


COMMENT 

The relevant provision in the Code of Criminal Procedure, 1973, with 
regard to cumulative penalties is S. 220 and reading this section with S. 71 of 
the Indian Penal Code, a four-fold result follows : 

(1) A repetition in the same transaction of several criminal acts of 
exactly the same character may constitute one crime, e. g., a number of blows 
on one person, a number of lies in one continuous deposition, or a number 
of articles stolen at one house-breaking,^ (2) A singl^ transaction may give 
rise to either (a) several offences of a difT^ent character^ each complete in it¬ 
self and distinict from the other, e.g., criminal breach of trust accompanied 
by falsification of accounts as a preliminary or a sequel to such a breach ; (b) 
several offences of the same character but affecting different persons, e. g., a 
single gun-shot fired with criminal intent which injures two or more persons. 
Each such offence is separately in^ctable and punishable. (3) The same series 
of acts may constitute different offences. All may be charged, but only one 
offence may be regarded as committed for the purpose of inflicting punish¬ 
ment, e. g., a person who sets fire to a warehouse, which is punishable both 
under Ss. 435 and 436. Only one offence has been committed and the punish¬ 
ment must not exceed that applicable to the graver offence, for it is a general 
rule that when, in the same penal statute, there are two clauses applicable 
to the same act of ao accused, the punishments are not to be regarded as 
cumulative, unless it is so expressly provided. (4) An act. in itself an offence, 
may become either an aggravated form of that offence, or different offence, 
when combined with sqme other acts, innocent or criminal. Thus a person! 
who has committed house-breaking in order to commit theft and theft, can 
be charged with, and convicted of, each of these offences. (Mahadeogir. 14 Cr 
L.J. 135). 

Applicability of S. 71.—1. If only one blow is given by a member of 

an unlawful assembly all the members can be separately punished under 

Ss. 143 and 323 without any restriction or under Ss. 147 and 323 subject to 

the restriction imposed by the 2nd or the 3rd part of S. 71. Indian Penal 
Code. 


2. The se(^nd and third parts ofS. 7lbar, not separate punishments 
for the various offences but the aggregate punishment exceeding the punishment 
provided for any of them. 

3. When more than one blow is given, every member can be Dunished 

separately without any restriction under Ss. 147 and 323 • 71 will not 
apply. ’ 

^ dminwion ^tween the actual assailant and other 

members. He does one more cnminal act than the others but it does not 

that provided 

the other members than that provided for Wm iZ 

made hL? ^ ^nished more severely than theyactuai assailant bu^th^ can be 
made liable to be punished as severely as the actual assailant. ^ 

punishable^Mdeamounting to an ofiFence 
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Section 71 is not appliciible 10 a case where the charge is only under 
one ollcncc. It also does not restrict the extent of punishment to the lower 
limit provided for either of the oH'ences. It merely protects an accused 
against the multiplicity of punishment and if his act falls within two or more 
separate definitions of any law in force, it limits the punishment to the maxi¬ 
mum term which could be awarded to him for any single offence. {Om 
Prakash v. State, A. I. R. 1955 All. 273). 

When facts in a given case constitute an offence falling either under 
one section or another and charges are framed against the accused for both 
the offences separate sentences are permissible as it falls under S. 71. {Mala- 
koiuiayya Reddy v. K. R. V&ikata Reddy, 1959 Andhra W. R. 868). 

Where several acts committed by an unlawful assembly of five persons, 
when combined, constituted two different offences, one under S. 147 and 
another under S. 325/149, I. P. C.. and they were convicted therefor, the 
offenders were not under S. 71,I.P. C., liable to be punished with the 
punishment for more than one of such offences, for the accused cannot be 
punished twice for the same acts. {Moolchand v The State, 1955 Cr. L. J. 
1033). 

A perusal of the language of S. 71 leads to the conclusion that if the 
case is governed by the first paragraph of the section, sentence can be 
awarded in respect of one offence only. But if the case falls under paragraph 
2 or 3 of the section, the limitation is that “the offender shall not be punished 
with a more severe punishment than the court which tries him could award 
for any one of such offences.'* In other words as adopted in Dharamdeo 
Singh V. Emperor (14 A. L. .1. 738) sentences maybe awarded in respect of 
both offences but the aggregate of such sentence should not be inure than 
what could be awarded under any one ot the two offences. {liny\. State, 
A. I. R. 1952 All. 92). 

Where a member of an unlawful assembly or of an assembly guilty of 
rioting, incurs constructive liability lor a distinct ofienco committed by one 
tof the members of the assembly, it will not be proper to pass separate sen- 
icnccs for rioting and for the olience for which constructive liability vyas 
I ncurred by the accused. If, on the other hand, it is not a constructive 
iability, but is a case where a person has been convicted of rioting and also 
of a distinct otVence committed by him. there can be separate conviction under 
S. 149 and the distinct ofi'ence committed by the accused concerned and 
separate sentences also can be passed. {Kaiulan Narayufum\. State, A, I. R. 

1951 S. C. 459). 

There is nothing wrong in convicting and sentencing a person separately 
under Ss. 143 and 447. I. P. C, 

Paragraph 1 ofS. 71 deals with a case where there are several parts to 
an offence, of which any of the pans may itself amount to an olience. But 
the offences under Ss. 143 and 447, 1. P. C., are not of that category. 

Criminal trespass committed by the members of the unlawful assembly 
cannot be said lO be a part of the offence of being a member of the unlawful 
assembly. Criminal trespass need not have been committed actually to con¬ 
stitute an offence under S. 143, even though the common object of the 
assembly may have been to commit criminnl irespass. Hence S. 71 would 
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not enter into the picture at all. (E. Chand Singh v. Y, Maimu Singh, A. I. R. 
1962 Manipur 23). 

Limit of punishment.—The accused were prosecuted under S. 201 and 
S. 435. They were sentenced to 7 years (maxinfium substantive sentence 
provided) under each of those sections and the sentences were ordered to run 
consecutively. The two offences arose out of one set of facts. From the 
circumstantial evidence it was clear that the same set of facts gave rise to 
two distinct offences or, at any rate, out of the several acts committed by 
the appellants, if some one or more of them were taken by themselves, would 
constitute one oifence but'when combined with other acts committed by them 
at the same time, they would constitute a different offence. The primary 
object of the appellants was to remove the evidence of murder. Mischief 
by fire was only incidental. On the above facts it was held that the offences 
committed in the case fell within the second or the third paragraph of S. 71. 
That being so, the accused could not be inflicted with a more severe 
punishment than could be awarded for any one of such offences. Hence, the 
substantive sentences imposed under Ss. 201 and 435 must be modified 
to run concurrently. (In re Virabhadrappa Kallapa Sajjan. A. I. R. 1962 
Mysore, 138). 

' * * * i 

72. Punishment of person -guilty oj one oj several offences,' 
the judgment stating that it is doubtful oj ■ which, —Jn nil ca^cs 
in which judgmeut is given that a person is guilty of one ot 
several offences specified in the judgment, but ih.ii ic is doubtful 
of which of these offences he is guilty, the offendci shall Ix^ pun¬ 
ished for the offence for which the lowest punishment is pj-ovided 
if the same punishment is not providetl bu- uH. 

COMMFNT 


The section is intended to meet those cases where the court is not in 
dubt as to the guilt of the offender but as to which of the several offences 
he has committed and thus to prevent him from escaping punishment on the 
ground of non-certainty in the court’s mind as to the particular penal provi¬ 
sion under which the case falls. 


73. Solitary Confinement any peison is con- 
\ icted of an offence for which under this Code the Court has powei 
to scnteii' c him to rigorous imprisonment, the Court inav, by its 
sentence, order that the offender shall be kept in solitary V’onfinc- 
nunu foj- any portion or poitions of the imprisonment \o which 
he is sentenced, not exceeding thi'ee montjis in the whole, an oj*d- 
ing to the following scale, that is to say— 

a time not exceedinf? one month if the term ofimpiison- 
ment shall not exceed six months ; 

a time not exceeding two months if the tenn of imprison¬ 
ment'shall exeeed six months and shall not exceed one year ; 

a time not exceeding three months if the tc-m of imprison- 
mere shall ex- ced one year, “ * 


Olf PUM8HME-V1’8 

COMMENT 




Soliury conlineincm is a kind of puaishmeni which secludes the pri-s 
oner from any intercourse or sight of and communication with other prisoners, 
(t may be accompanied with or without labour. 

Under S. 73 the solitary confmcnieju ordered by the Court shall not 
exceed the following scale ; 


Term oj impri\ofvnent 
not exceeding six months 

exceeding six months but 
not exceeding one year 

exceeding one year 


Solitary confinement - 

a tj.ne not exceeding one 
month 

a time not exceeding two 
months 

a time not exceeding three 
months. 


It is clear from the above that i sentence inflicting solitary confinement 
for the whole term of imprisonment is illegal. It must bear only a portion 
of the term of imprisonment. 

74 . Limit oJ solitary confitument .— In oKccutiiii; a scuion. i' 
ol' solitary rontincmciit, such confinement shall in no ease e\rc< d 
I'ourteon days at a time, with intervals between the periods ot’ 
solitary confinement of not less duration than such periods, and 
when the imprisonment awarded shall exceed three months : the 
solitary confinement slr-ill not ext;ced seven days in any one 
month of the whole imi)i*isoiiriKiit awarded, with intervals* 'be¬ 
tween the periods of solitary confincinent of not less duration 
than such periods. 


COMMENT 


Solitary confinement as a rule is not ordered unlcs:* there aic special 
features appearing in the commission of the offence ; and S. 74 of the Code 
further limits the scope of solitary confmement. 

75 . Ejihanced punishment for certain offences under Ckapttr XII 
or Chapter XVII after previous conviction. —Whoevei-, iiaviic^ been 
convicted,— 


(a) by a Couit in India, ot an olfence punishable undei- 
Chapter XII or Chapter XVII of this Code with 
imprisonment of i.dthei' dcsi jiption foi’ a term of 
three years or upwards, 

(b) [Repealed by Act III of 1951] 

•hall be guilty of any offence, punishable under either ol those 
Chapters with like imprisonment for ihf like term, shnll be 
for every such snbsciiueiit offence to impristniiuent tor 
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life, or lo iiuj'iiisinimoni 

inav extend lo lcl^^eal ^. 

» • • 


oi: either ilesoj iption ft)r a Icini whieh 


COMMENT 


The above section does not create a subslaiuive olTcncc but only im¬ 
poses a liability to enhanced punishment under the following conditions : 

(I) The previous conviction must have been under Chapter XU 
(Oftences relating to coin and Government stamps) or Chapter XVII (Otfences 
aii'ecting propcri)) of the Indian Penal Code punishable with three ycap 
imprisonment (2) The previous conviction must not have necessarily 
resulted in the awarding of three years’imprisonment, but must be an offence 
punishable with three years’ imprisonment or moic. (3) The subsequent 
olfence must have been committed after the previous.conviction, C the 
section is inapplicable to ollences comniiited at one and the same time. (4) 
The subsequent olfence must be an ollence punishable with three years 
imprisonment or more. (5) The subsequent offence must fall under Chapter 
XU or Chapter XVII and be punishable with three years’ imprisonment or 
more before S. 75 can be made applicable. 

Pf'oblem. —An accused person is found guilty of an ollence ot attempting 
to cheat. He had a previous conviction under S. .^79, I. P. C. (theft). Can 
he be sentenced to enhanced punishment under the law ? 


The accused cannot be senieaced to an enhanced punishment under the 
law for altht)ugh the previous conviction for theft fell under Chapter XVII 
of the Indian Penal Code and was punishable with imprisonment extending 
to three years, the subsequent offence of attempting to cheat is punishable 
only with imprisonment extending to one year. In order to attract the 
application of S. 75 of the Indian Penal (L’odc which prescribes enhanced 
punishment it is also necessary that the subsequent olfence must be an offence 
punishable with imprisonment for three years or upwards. 


The object of S. 75 is to provide for an additional sentence, not a less 

severe sentence, on a second conviction. Recourse should not be had to that 
section if the punishment for the olfence committed is itself sufficient. The 
principle o f S. 75 is thatj f the previous sentence, borne^y the accused"fiad 
no effect on nmi, a more .severe"senten'ce should be awarded." But it does 
not follow as a'rigid and inflexible ruIT that in cases oT previous con¬ 
victions, an enhanced sentence should be awarded. It is good as a rule of 
thumb but the circumstances of each case should be taken "into account in 
inflicting punishment. It is certainly open to a magistrate to award a sentence 
less than that given on a previous occasion if the circumstances of the case 
warrant it. [Piihliv Pmsccutw, Andhra v. Palapadi Ramikrishmiah I9s^ 
Andhra W. R. 265]. 


Charge of previous conviction when to be framed.—It jun correct 

to say that additional charge relating to the previous conviction of .in accused 

should have ’oecn framed after recording the conviction of the accused The 

additionaUharge under S. 75 I. P. C., I,as to be framed u jih the main 
Charge. This is clear from the provisions of S. 221 17) read with S '’SS-A 

S. 211, read with S. 248(3) of the 

v.Winn *'''“**"'* “ proof of the previous con- 

victjon be led only after a judgment recording conviction is pronounced. If 
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the additional chaige was framed at the stage 

pleaded guilty to it, the result would be that it ' 

lead evidence in proof of it. If tlie trial court heard ‘ hut 

eluded that the accused was guilty, that would be an i»'--orrcct , 

such defective procedure could not have prejudiced the accus i. [ 

V. State of Kiitch, 1953 Cr. L. %]. 

Modes of proof of previous couviclion. Proof of previous 

must be given in the proper manner required by not 

provisions of S. 75, 1. P. C.. he tuvoked. Where the appel ant tt^ 

^en proved to have been a habitual offender, S. 7.s cannot 

on an admission made by the ^ m IS 1 

in his examination under S. 342, Criminal Procedure 'f,?, ^ where 

IQTVr'ode^ when there is proof oMiis previous coiuictioi .. 

h i o eculn dM no. produce a.'Jy evidence of any previous convic tons 
the maeistrate will be in error in examining ihe accused upon this matter, 
{SuroKh Kumar v. State, A. I. R. 19^3 Punjab. -1 /]. 




CHAPTER IV 

(iKNLKAL EXCEPIIONS 


(Ss. 76—106) 

!^l he present chapter on Gcaoriil Exceptionwo the Indian Penal Code 
has been framed in order lo obviate the necessity of repeating in every penal 
clause a considerable number of limitations.) The authors of the Code 
observe that "some liniiialions relate only to a single provision, or to a very 
small class of provisions. Every such exception evidently ought lo be 
appended to the rule which it is intended to modify. But there are other 
exceptions which are common lo all the penal clauses of the Code, or to a 

great variety of clauses dispersed over many chapters.it would obviously 

be inconvenient to repeat these exceptions several times in every page. We 
have, therefore, placed them in a separate chapter, and wc have provided that 
every definition of an oltence, every penal provision, and every illustration 
of a definition or penal provision, shall be construed subject to the provisions 
contained In that chapter.**-^ 


The chapter forms an exception to the celebrated rule that an accused 

18 presumed to be innocent unless and until the prosecution establishes by 

unimpeachable evidence that he is guiltv of the ofi'ence with which he has 

been charged. The burden ot proof, therefore, lies upon the prosecution lo 

establish the guilt of the accused. Section 105 of the Indian Evidence Act 

however, provides that jt -the accused wants to take benefit of any of the 

exceptions provided in the Indian Penal Code, the burden of proving the 

existence ofsucli circumstances bringing the case within any of the General 

Exceptions in the Penal Code is upon him and the court shall presume the 
absence ol such circumstances. •— • ^ 


Such Exceptions have been provided in Chapter IV, Ss. 76 to 106 of 
the Code. They also denote the circumstances where a man is justified in 
committuig acts which would otherwise be offoncos. They may be summarised 


}y Mistake of fact: 


^ JurilcinI acts ; 



(a) act done by a person bound 
^or by mistake of fact believ¬ 
ing himself bound, by law 
(S. 76), and 

I iMgct done by a person justi¬ 
fied, or by mistake of fact 
believing himself justified, 
by law (S. 79). 

(a) act of a Judge when acting 
judicially (S. 77), and 

(b) act done by oflScers pursuant 
to the judgment or order of 
the court (S. 78). 




<JEX£P.Ar, KXCEPTIOXS 


S. 106] 

Accident : 

4 .. Absence of Criminal 
infeot : 


^^vlncapaclfy to commit 
^ crime ; 


r 


6. Consent; 



» s 

i 


7. Trifling nets ; 



Private Derelict 



6 

act cau<:ed by accident 
(S. 80). 


(iO act done with ilie? know¬ 
ledge that it is likely to 
cause harm, but done 
without criminal intent 
and to prevent other 
harm (S. 81). 

ib) act done in good faith 
for the benefit of a per¬ 
son without consent 
(S. 92). 


(c) communication made in 
good faith (S. 93). 


(d) act done under threat of 
death (S. 94 ). 

(a) act ot a child under seven 
years (S. 82). 


(b) act of a child above 7 and 
under 12 years, but of 
I in mature understanding 
(S. 83). 


(c) act of a person of un¬ 
sound mind {S. 84). 

fdj act of an intoxicated 
person when the thing 
wliich intoxicated him 
was administered to him 
without his knowledge 
or against his will 
(S. 8 .S). 


(a) act not known to be 
likely to cause death or 
grievous hurt, done by 
consent of the sulVcrcr 
(S. 87). 

(b) act not intended to cause 
death done by consent 
of the sulferer (S. 88 ). 

(c) act done in good faith 
for the benefit of a child 
under 12 years or an in- 
.sanc person with the con¬ 
sent of the guardian 
(S. 89). 


acts cauiing sli^du harm 
(S. 95). 

(u) of bod) (Ss. 9f. KP, 104 
and 106), atur ” 

tb) of property (Ss. 96-99 
and .Ss. 103-105). 
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‘•'Mistake of Fact and Mistake of Law.—^This proposition is based on the 
maxim "ignorantia facit excusat ; ignoranSia juris non excusaV* : that is, 
Ignorance of the fact excuses; ignorance of the law does not excuse. Every¬ 
body is presumed to know the law of the land and it would be extremely 
difficult to administer the law if it were open for an accused to set up the 
plea that lie was ignorant of the fact that the act was prohibited and 
punishable. In criminal law, therefore, mistake of fact is a good excuse 
unless that mistake or slip be due to design, pre-arrangement or pre-concert or 
be the result of carelessness and negligenco/^^ 


Sections 76 and 79 of the Indian Penal Code embody the above pro¬ 
position of law. 

J^^Act done by a person bound, or by mistake of fact believing 
himsetj^und, by law. —Nothing is an offence which is done by a 
person who is» or who by reason of a mistake of fact and not by 
reason of a mistake of law in good faith believes himseK to be, 


a'w^o 

Illustrations. 

(aT^, a soldier, fires on a mob by the order of his superior oflScer, in 
conformity with the commands of the law. A has committed no offence. 1 

A, an officer of a Court of Justice, being ordered by that Court to 
arrest Y, and, after due inquiry, believing Z to be Y, arrests Z. A has com¬ 
mitted no offence. 

Judicial Acts 

77. Act of Judge when acting judicially^ —Nothing is an 

offence which is done; by a- Judge when acting judicially in the 
exercise of any power which is, or which in good faith he believes 
to be, given to him by law. 

78. Act done pursuant to the judgment or order of Court .— 
Nothing which is done in pursuance of, or which is warranted 
by the judgment or order of, a Court of Justice, if done whilst 
such judgment or order remains in force, is an offence, notwith¬ 
standing the Court may have had no jurisdiction to pass such 
judgment or order, provided the person doing the act in good 
faith believes that the Court had such jurisdiction. 

79--^ Act done by a person justified, or by mistake of fact believing 
hintSeffjustified, by law, —No.hing is an offence which is done by 
any person who is justified by lav\', or who, by reason of a mistake 
of fact and not by reason of a mistake of law in good faith, 
believes himself to be justified by law, in doing it. y< 

Illustration 


A sees Z commit what appears to A to be a murder. A, io the exer¬ 
cise. to the best of his judgment 'exerted in good faith, of the power which 

1. The fact should, however* not be done In obedieooe to an unlawful order of one's 
superior. 

9 
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the law gives to all persons of ap prehendin g murderers in the act, seizes Z, in 
order to bring Z before the proper authorities. A has committed no offence, 
though it may turn out that Z was acting in self-defence. 


COMMENT 

Where the chowkidar in good faith took a person to be a thief and 
arrested him, the benefit of Ss. 76 and 79 of the Indian Penal Code was 
allowed. Under both the sections the party accused must allege that he 
beUeved in good faith that he was bound by faw to do as he did or that 
being empowered by law to act in the matter, he acted to the best of his 
judgment in good faith. - 


Good faith.^In order to prove **good faith” under S. 79, I. P. C, 
a person has to show that he acted with due care and. attention and had 
reasonable ground for believing t^t he ought to do what he did. {Chiranji 
Lai v. Dwga Dutt, A. I. R. 1948 Pat. 299). 

Act JnsHfled by law.—The word ”law-' in the above proposition means 
the general law of the land and not the foreign law. The rule, however, 
applies equally to bye-laws, rules and reflations having the force of law as 
well. Every person of the age of discretion and condos mentis is presumed 
to know the law. Thus if an accused accompanying the bailitT for pointing 
out proper^ of the judgment-debtor 8ave the door a push with tlM result 
that the wife of the judgment-debtor fbll down unconscious, it has been held 
that an offence under S. 352 (assault or criminal force) was committed for 
the bailiff and not the accused was entitled to push the door. [Kaluram 

(1933) 34 Cr. L. J.. 963]* There is also an English case whore 
two Prenohmen were charged with wlifui murder because they had acted as 
seconds in a duel in which one man had met his death. They alleged that 
they did not know th^ killing an adversary in a fair duel amounted to murder 
in England. Their plea wu. however, negatived [Barronet (1852) Dearsly, 511; 
Thii ease establishes that even the Ignorance of law by a foreigner is not 
exetiiable^ 

'^he guiding rules when a question of mistake of fact or mistake of law 

arises, are 


1 i uT^ij ^ is in itself plainly criminal and is more severely 
puniSMble if certain circumstances co-exist, ignorance of the existence of 
such circumstances i$ no answer to a charge fqr the aggravated offence. 

(ii) That where an act is p Hma ^yinOTont and proper, unless certain 
circumstances co-exist, then ignWcc of such circumstance ii an answer to 
the charge. 

(iii) That the state of defendant's mind must amount to absolute 

circumstance which alters the character of 
the act, or to a belief in its non-existence. 

under certain circumstances 
criminal, a person who does the wrong act. cannot set up as a defence that he 

was Ignorant of the fact which turned the wrong into a crime. 

® under certain circum¬ 

rtatuf. whether the responsibility of as^^rtaSfing'St 1‘dreCl^ 
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■sj 


“f 

f 
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'i- 


hi„ i.'fiS,i “if" Si’ i’r ts- ”» 

be heW guilty of an offence It is flmdameL lhat whenf*" 

wherever there is a mistake of fact on which is fou^^H » 

faith of justification by law of an act the requisite state^nf 

there is hardly .any diflerence between mts“ake of fact inrf J ?"'='• 

but it has been the policy of criminal “urLprudence • 

that every individual shall be presumed to know t^ law and shin 1 ^ 
from pleading ignorance of law as an excuse. 

A. I. R. 1951 Orissa, 284). '<■ Julsipada Mandat. 

Where in s cAse all that happened was that the jinnAiianf ;.i » ^ 
of delusion had considered that his target was a tiger^and ^ contenn?*t?' 
assailed with his axe thinking by reawn of a ndluL of fL 
Justified in destroying the deceased (who was his own so^ whom th^ awawd 
did not regard to bo a human being but who, as he thought was a 

anjm^, it was held that the accused was protected by tho^provisions of*S^ 79 * 
I. P. C. V. I R. 1952 fiag. 282). of h. 79, 

/Vo6/ajw. —(a) The accused who was a constable of the NaHAn.i 

obedience to an order Issued by a Havi?d^! 
u®* *"!***• ® knowledge no diVtVrbfi 

not protected under <u « .-a 

79 of the Code and was liable for murder. The Penal Code doe. 

case of a soldier recognise the mere duty of blind obBdlBnM*Jri®J»!J“ 

mands of a superior as sufiaoieot to protect l/m from the Mn5*^nl2i 

of bli act. ’inie law requirei that the .oldler “houid 11“®“**’ 

judgment and, unless the actwl circumstances are Sf such Character 

he may have reaaonably entertwned the belief that the order was one wh?eh 

he was bound to obey, he will be responsible like anv oth-r 

his act, although he may have committed it under the erroneo^^nr*®^-^®'^ 

that his superior waa by law authorised to issue the order Hi. 

short, must be a mistake entertained in good faith on I 

The offence in this case was also not covered by Exception 3 w 

{Charon Das v. State, P. L. R. 331). ^ i^^ccption 3 to S. 300, I. P. C. 

Ito compl^Mt wat g^g doch£n?t?ojt him mhS 

fcVJft SMS"" “ ““ "“«™ SSht 

It has been held that in apprehending the comnlAinan# ___ 

were neither lavfnwTSed^ 

good faith and wore not entiled to the benefit of S. 79, Pewf 0^5^ t“ 
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Act of a person 
bound or justified by 
law. 


j 


satisfy the court of good faith, a person must show that he arted with due 
care wid attention, and had reasonable ground prima facte for believing that 
S^iJ^ht ?rdoXt he did. {Chiranji Loll v. Durga Dutt Tripathi, I. R. 

1948 Pat. 299). 

Where a suspected thief who has been arrested escapes and the police 
officer finding that he is not in a position to apprehend him fires at him but 
in so doing hits another person and kills him, he cannot plead justification 
“ther under S. 76 or 79. (Dakhi Singh v. Slate. A. I. R. 1955 Alld. 379). 

^^ftctions 76 to 79 put together provide for the following contingencies : ' 

1. Act done by a person who is bouna 

by law to do it, (S. 76). ^ j 

2. Act done by a person who is justifiea 

by law to do it. (S. 76). 

3. Act done by a Judge when acting 

judicially. (S. 77). 

4. Act done by a person pursuant to the 
judgment or order of a Court. (S. 78). 

5. Act done by a person who, owing 
to a mistake of fact, believes himself 
bouTid to do such act (S. 76). 

6 . Act done by a person who, owing 

to a mistake of fact, believes himself 
juatified in so doing. (S. 79). ^ 

7. Act done by a Judge under a 
mistake as to his powers. (S. 77). 

8 . Act done by a person in pur¬ 
suance of the judgment or order of a 
Court, which, owing to a bona fide 
mistake, he believes that the Court had 
such jurisdiction. (S. 78). 


r 


Act of a person 
under bona fide mis¬ 
take. 


I 


Accident 


W.^Accidmt in doing a lawful act ,'—Nothing is an offence 
which is done by accident or misfortune, and without any 
criminal intention or knowledge in the doing of a lawful act in 
a lawful manner by lawful means and with proper care and 
caution. 


Illustration. 

A is at work with a hatchet and the head flies off and kills a man who 
is standing by. Here, if there was no want of proper caution on the part of 
A, his act is excusable and not an oflence. 

COMMENT 

^'^Essentlal Ingredients.—The essential ingredients to constitute a justifiable 
plea of accident or misfortune are (1) that the act was done by accident or 
misfortune ; (2) that it was done without any criminal intention ; (3) that it was 

the doing of a lawful act; (4) in a lawful manner; (5) by lawful means; and 

(6) with proper care and caution,- 

a.\ 4 • • 


. ..j i' 



OBVBBAL BXORPnONS 

agree to Uke up'SeS poski:n1n^h^ a“\rd“*Ii°e“‘“““ 
while the accused heard a ruslle andTflfevr^^^^ “ 

that direction but the shot killed his companion the case wL 

flZ TR“‘ 67 r“lut‘V“ r'* -'i^-Tone''^ 

a woman intervened ’ wLreu^rthe® fc^Used aTniVd“*a*blow at®f' h'"’'’"*' 
accidently killed the infant^he was “ar y^g ™t was heW tha t£e'’c«^“' “ 

zsxiTJ. wx°Trc‘:?33r" “ 

intendXTke^^fo l^'ju^e -t 

(b) A turns B, a trespasser, out of his house, using no more force than 

in tnS°e'andra^^^ fall 

passeSr^is neTeSs's kiUer ^ 

(a) (b) and (c) : The plea of accident is justifiable because in each case 
tne death IS accideotal. 


i 


^ A takes up a gun. not knc wing whether it is loaded or not 
It in sport at B and pulls the trigger. B is shot dead.L^ 


points 


The plea of accident is not available because the death is not accidental 
If A had reason to believe that the gun was not loaded, the death would 
have been accidental, but here he had not used every possible precaution tn 
ascertain whether the gun was loaded or not. 

(ef One of the combatants in a friendly wrestling bout dies as the result 
of an injury sustained accidentally during the course of the bout. 


It was held in Rex v. Tunda, (A. I. R. 1950 All. 95) that it could not be 

said that the other was guilty under S. 304-A of the Penal Code. It must be 

deemed that there was an implied understanding on the part of each to suffer 
accidental injuries in the absence of foul play and the case fell comoletelv 
within Ss. 80^nd 87 of the Code.’^ ^ 


8iy Act likei^y *'> cause harm, but done without criminal 
intent, and to prevent t harm. —Nothing is an offence merei\- 
by reason of its being dowC-with the knowledge that it is likelv to 
cause harm, if it be doiv, without any criminal intention to <'aiisc 
harm, and in good faith lo. the pui*pose of preventing or avoiding 
other harm to person oj* property. 


Explanation.—lx is a question of fact in such a case whether 
the harm to be prevented or avoided was of such a nature and so 
imminent as to justify or excuse the risk of doing the act with 
the knowledge that it was likely to cause hann. 

Itlustrationx. 


(a) A, the captain of a steam vessel, suddenly and without any fault or 
negligence on his part, finds himself in such a position that, before he can 


70 


rNDIAK FID^AL OOSS 


[S. 81 


stoD his vessel, he must inevitably run down a boat B. with 20 or 30 passen- 
eers on board, unless he ^changes the course of his vessel, and that, by 
chaneing his course, he must incur risk of running down a boat C with only 

two passengers on board, which he may possibly clear. Here if A alters 
his course without any intention to run down the boat C and in good faith 
for the purpose of avoiding the danger to the passenger? in the boat B, he 
is not guilty of an offence, though he may run doMn the boat C by doing an 
act which he knew was likely to cause that effect, if it be foujid as a matter 
of fact that the danger which he intended to avoid was such as to e^use Jnm 
in incurring the risk of running down the boat C. 


ihl A in a great fire, pulls down houses in order to prevent the conflag- 
.ari.n from oreading He does this with the intention in good faith of 
sal^g human life of property. Here, if it be found that the harm to Iw pre- 
vented was of such a nature and so imminent as to excuse A s act, A is not 

guilty of the ofi’^ce. . 

^ rOMMENT 



Where on a sudd^ and extreme emergency one or other of two evils 
is inevitable,'It is lawful so to direct events that the smeller shall occur. 
Bentham says that an act which would otherwise be a crime may in some 
cases be excused if the person accused can show that it was done only in 
order to avoid consequences which could not otherwise be avoided, and 
which if they had followed, would have inflicted upon him or upon others 
irreparable evil and that the evil inflicted by it was not disproportionate to 
the evil avoided. According to him harm can only be justified if it is estab- 
lishcd (a) that it was inflicted to avert a greater evil ; (b) that other means 
were less effective or more costly : and (c) that the means employed were 

most efficient. 


It is clear from the above that under no circumstances can a person be 
iustified in intentionally causing harm, but if he causes harm without any 
criminal intention he will not be held responsible for the result of his act 
provided it be done in good faith to avoid or prevent other harm to person 

or property. 


Problems. _(a) A and B, swimming in the sea after a shipwreck, get 

hold of a planic not large enough to support both; A pushes off B, who is 
drowned. 


The act of A is not a crime for he does B no direct bodily harm, but 
leaves him to his chance of another plank. 

'^(b) Three seamen and a boy, {he crew of a yacht, were cast away in a 
storm on the high seas and were compelled to put into an open boat. They 
had no food and water in this boat and in order to save themselves from a 
certain death they put the boy lo death and fed on his flesh. 

It was held in Dudl^ and (14 Q. B. D. 273) that upon those 

facts there was no proof of any such necessity as could justify the killing of 
the boy and they were guilty of murder. 

—it is one of the principles of the English criminal law that 
to constitute guilt there must be a guilty intent along with the act itself and 
that a crime is not committed if the mind of the person doing the act in 
quCiStion be innocent. The maxim governing the above proposition is 
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actm tion faat reurn, rust mens sit rea, i. e.,the act itself does not constitute 
guilt unless done_jKith a guilty intent. There must be an intention to do 
some act before a person can be guilty of crime. In t!)e words or Lord 
Kenyon the intent and act must both concur to constitute a crime.” Thus 

the case of murder means malice aforethom^ht; in the case of 
theft an intention to steal and in the case of receiving stolen goods icnow- 
ledge that the goods were stolen. 

The mamim, therefore, connotes that the act itself does not make a 
man guilty unless his intention was to commit a crime. You shoot a jackal 
but actually kill a man behind a bush who was concealed from your view. 

No offence has been committed if you were not negligent and the act will be 

excusable as an accident. You are working with a hatchet and the head 
flies off, killing a man who is standing by. There is no offence if you have 
taken proper precaution and the act is excusable as an accident. But if you 
kill a man under circumstances which afford you no legal justification, you 
are guilty of murder. ’ 

The maxim has, however, not so wide an application as it is sometimes 
considered to have t It has undergone a modification owing to the greater 
p recision of modern statutesr~A~gtatute may be so framed as to make an act 
criminal whether there has been an intention to break the law or otherwise 
to do wrong or There is a large body of municipal law which is so 

concei^d. Breach of municipal byelaws regulating the width of thorough¬ 
fares, the height of buildings, the thickness of walls, or byelaws governing 
the general welfare, he.alth, .etc., constitute an offence \^hether the person 
committing it had made an accidental miscalculation or an erroneous measure¬ 
ment. ^It is, therefore, not possible to apply the maxim generally to all 
statutes . What is necessary is to look at the object of each Act which is 
under consideraTTon and see how“faincnowlcdge is of thV'essence of the 
offence created. Crimes are much more accurately defined by statutes today 
than they were before. 

It has been asserted m Sherras De Jiutzen, (I Q. B. 918) by Wright, J., 
that mens rea is an esseniwl ingredient in every offence except in three 
cases 

Cgsrs nfll..r.riminal in re^l serLxe but which in the public interest 

are prohibited under a penalty ;(') public nuisances'"and (.1) cases en’mifi^ 
in form but which are really only a summary mode of enforcing a ci v i 
right. - - 


li is .■»f the utmost iinporiance for the protection of the liberty of the 
subject that the court should always bear in mind ih.it, ess the statute, 
either clearly or by necessary implication, rules out/ntvis/vj as a constituent 
partofLthfi-uriin£, a^dcfjndant should not be found guilty of an off^cr"agaInsi 
the criminal law unless he has a guilty inind [Bredd v. IVood. 110 .1. P. 317. 
318 & Mali BiirjUya v. f 1947) 39 Bombay Law Reporter,’ 

688 P. C.J. 

The iiiaxim /la/t facit remn, nisi mens \it rea has. however, no 

appJicatioiT to the offences under* the Indian Penal Code as the various 
offences arc carefully defined under the Code and contain e.xpressly a pro¬ 
position as U) the state of mind of the accuNcd. The definitions clearly 
visualise that state of mind when they state whether the act must have been 
done 'voluntarily’, knowingly’, ’dishonestly’, fraudulently’, 'accidentally*, 
or the like. Every ingredient of (he off'ence is. therefore, stated in the defini- 
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tions. The chapter on General Exceptions governing all the offences defined 
in the Code deals with the general conditions which negative mens rea and 
thus exclude criminal responsibility. — 

English Lafi.--No mental element is necessary in the following cases : 
(1) For non-repair of a highway a party is criminally liable in English law 
even though he had not the means to enable him to repair it. unless he is an 
infant, when he is not liable even though he had means, b^ause he has not 
control of them. (2) Certain things are absolutely prohibited by law, e. g., 
in England the possession of a Colorado beetle by anyone, the possession by 
a beer retailer of liquorice, and there are some few other instances. (3) In 
English law a master is, in a few cases, criminally liable for the acts of his 
servants, for instance, the proprietor of licensed premises is liable for 
breaches of the licensing laws by his servants, the law acting on the principle 
that the only effective way to prohibit such things is to ensure that the 
proprietor will provide adequate supervision. (Hibbert : Jurisprudence, 

p. 262). -— 

The mere int ention apart from any thing done fgndeij a party l iable in 
Englii^ aw in the^^rollowi^ mree cases on ly : — 

1. In compassing the King’s death, which means merely forming an 
intent to kill him even though one has taken no steps towards carrying out 
such intent; but inasmuch as the thought of man is not triable,-for as 
Bryan, C. J., said in an old case, "the thought of man is not triable for the 
devil himself knoweth not the thought of man”, the law requires the intention 
to be manifested by some overt act. 


2. In English law a person who has been once convicted may, if found 
in circumstances giving rise to a suspicion that he is al^ut to commit a 
felony, be arrested and charged with being so found. 

3. In case of conspiracy there is a criminal liability even though the 

parties have done nothing beyond conspiring. (Hibbert ; Jurisprudence, 
p. 263). '— - - - 

^ Persons under Legal Disability 

82. Act of a child under seven years oj age ,—Nothing is 
an offence which is done by a child under seven years of age. 

COMMENT 



^ infant under the age of seven years is by presumption of law doH 
incapax and cannot be endowed with any discretion. He cannot distinguish 
right from wrong and if he is prosecuted the very fact that he is below seven 
years is a sufficient answer to the prosecution. The law is that nothing is an 
offence which is done by a child under seven years of age. 

83.' Act of a child above seven and under twelve of immature 
w^erstandtng.—Nothing is an offence which is done by a 
child above seven years'of age and under twelve, who has not 
attained sufficient mat^ity of understanding to judge of the nature 
and consequences of his conduct on that occasion. 


fvENEHAL EXCEPTIONS 
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COMMKNTS 

Where the accused is above 7 but below 12 years, the incapacity to 

commit an offence only arises if the child has not attained sufficient maturity 
of understanding to judge of the consequences of an act and such non-attain¬ 
ment has to be pleaded and proved. Where a child-accused over seven and 
below twelve years discloses an acute and intelligent mind, he must be held to 
have intended the natural and probable consequences of his act and to have 
known them {UUa Mahupatra v. The King, 16 Cut. L. T. 102i. fn construing 
this section, therefore, the capacity of doing that which is wrong is not so 
much to be measured by years, as by the strength of the offender’s understand¬ 
ing and judgment. The circumstances of a case may disclose such a degree 
of malice as to justify the maxim maHtia supplet oetatum (malice supplies 
defect of years). 

The section in question does not fix any limit or the degree of under¬ 
standing to be attached by an infant of over ^even and under twelve years 
in judging ihe nature and consequences of the act. which must be deter¬ 
mined upon the nature of evidence and the view that the court takes of such 
evidence. 

In order that S. 83, I. P. C., may apply, the child should not know the 
natural and physical consequences of his act or cojiduct. It is not necessary 
for the prosecution to lead positive evidence to show that an accused person 
below 12 years of age had arrived at sufficient maturity of understanding 
within the meaning of S. 83. The non-attainment of maturity of under¬ 
standing in the case of a child over 7 and under 12 years of age. has to be 
specially pleaded and proved. This is in accord with the general principle 
that any exception relied upon by an accused person should be specially 
pleaded and established by evidence on his behalf. {Abdul Saituv v. Crown 
A.(. R. J940 Lah. 51). 

According to English law an infant between the age of seven and four¬ 
teen years is presumed to htdoli inrapax and it is left to the jury and the court 
to decide whether at the time of the offence the accused had a guilty knowledge 
that he was doing wrong. 

/Voft/fw.'--A, a child of nine years, stole a necklace worth Rs. 65 and 
sold it to A, a major, for Rs. 5. A and Bare put on trial, the former on a 
charge of theft and the latter for receiving stolen property. How would 
you decide ? 

The childis guilty of theft and B of receiving stolen property. The 
, act of the child, v/z., stealing the necklace and selling it at a lesser price 

i showed that he had attained a sufficient maturity of understanding to judge 

of the nature and consequences of his conduct, and his act, therefore, amount¬ 
ed to theft. 
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The immunity of a child from criminal liability as embodied in Ss. 82 
and 83 can be stated as under in a tabular form 


1 

under 7 years 
of age is not 
liable 


Child 

I 


above 7 years 
and under 
12 


above 12 years 
is liable 



is not liable when he has 
not attained sufficient 
maturity of understanding 
to judge of the nature . 
and consequences of 

conduct 


is liable when he has attained 
sufficient maturity of 
understanding to judge of 
the nature and consequences 
of his conduct. 





Insanity 

. Act of a person of unsound mind, —Nothintr__i?^ an offcni/e^ 

Vhich doiK- I)' n person who. the time of doiiitt it. by reason ; / 
of nnsonnOncss of iniiid. is iiu apablc o ; knowiir^ the iitture of th^ 
act, 01 that he is doint; what is either wronf.^ or contrary to la\y.„^ 

COMMENT 


^ Section 84 lays down that a perso n is exonera ted from criminal liability 
of doing an actTjy reason of unsoundpess ^ mind, if he, at the time of doing 
the act, is either incap able of Ic iTowing (a> the nature_-Qf_the act, or (b) that 
he is doing what is either wrong or contrary to la^i__The accused is not; 
protected if hfe knew at the time of doing an act that what he was doing was 
wrong,* even tiiough he did not know that it was contrary to law and also if 
he knew that what he was doing was contrary to law even though he did pot 
know that it was wrong. 

In order to bring the case within the exemption under S. 84 it has to be 
clearly established that at the time of committing' the offence the accused was 
labouring under a defect of reason which had been caused by unsoundness 
of mind with the result that he was rendered incapable of knowing the nature 
of the act,^or that he wiR doing what was wrong or contrary to law. A plea 
of insanity at the time of trial will not help the accused. Two things' have, 
therefore, clearly to be established, viz., that at the time of committing the 
crime the accused was of unsound mind and that the unsoundness of mind was 
of a degree and nature that the accused was incapable of knowing the nature 
of the act or that he was doing what was■* cither wrong or contrary to law. 
Mere abnormality of the mind has never been accepted as an excuse for the 
commission of crimes. The person must be incapable-of knowing the nature 
of the acts or that what he was doing was wrong.^ 

AppUcability.—Where a person was not insane but was only ua- .. 
i^qlan ced and excited and probably was in some kind of obsession or halU^ 
cinatloiTvPtWIt^cur the throat of the deceased, it cannot be said that 
fie did not know the nature of the act or that he was doing a wrong act and 
so S. 84 cannot be invoked in such a case. {In re. Manickam, h. S,, 1 M. 
813). 
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incsignmcunt word my 84. I. P. C.. is ‘incap^’. What S. 84 lavs 

down IS not that the accused claiming protection undefk should not know 

M act to be right or wrong, but that the accused should be -incanable* of 
knowing whether the act done by him is right or wrong. What is protected 
an mtosja.ar or^ijuc mcapac^^^^ and jiot u wrong or erroneous belief 
which might be the cesmlt oj.a perverted putvnuality. • A person might believe 
so many things. His beliefs can never protect him once it is found that he 
possessed the capacity to distinguish between right and wrong. If his poten¬ 
tialities lead him to a wrong conclusion, he takes the risk and law will hold 
him responsible for the deed which emanated from him. What the law 
protects is the case of a man in whom the guiding light that enables a man 
to distinguish between right and wrong and between legality and illegality 
IS completely extinguished. Where such light is found to be still flickering, 
u man cannot be heard to plead that he should be protected because he 
was misled by his own mi^i^uidfid intuition^or by any fancied delusion which 
had been haunting him and which he mistook to^'a reality. 'Legal 
insanity’ is not the same thing as ‘medical insanity’ and a case that falls 
within the latter category need not necessarily fall within the former. 
{Lakshmi v. State, 1959 A. L. J. 287). 


A careful study of S. 84, I. P. C., will show that it is not every person 
mentally deranged who is ipso facto exempted from criminal responsibility. 
Such exemption would be allowed only where the insanity produces incapacity 
to know the nature of the act or to know that what he is doing is either 
wrong or contrary to law. These are two completely different mental condi¬ 
tions. The first refers to the offender’s consciousness to the bearing his act 
has on those who are affected by it. The second is his consciousness in rela¬ 
tion to himself. Each species of consciousness is present in the mind of 
a normally sane person. Either or both may be absent from the mind of one 
who is mentally diseased. The absence of both or either relieves the ollender 
from liability to punishment in the ordinary way. In order to bring a person 
within the four corners of legal insanity it must be shown that the cognitive 
faculties of the accused are, as a result of unsoundness of mind, so com¬ 
pletely impaired as to render him incapable of knowing the nature' of the act 
or that what he is doing is wrong or contrary to law. Moody or pensive state 
of mind, or eccentricity of the type suggested by the prosecution would not 
amount to proof that the accused was of unsound mind at the time of the 
doing of the criminal act and that the unsoundness extended to an extent that 
he was incapable of knowing the nature of the act or that what he was doing 
was either wrong or contrary to law. It would be a most dangerous doctrine 
to lay down that, because a man committed a desperate offence with the 
chance of instant death and the certainty oT future punishment before him 
he was, therefore,^ insane, as if the perpetration of crimes was to be excused 
by their very atrocity.* (Rustem Ali v. State^\960 A. L. J. 74). 


A court of law is concerned only with the legal insanity and not with the 
medical insanity. There is a clear distinction between the two There can be 
no legal insanity unless cognitive faculties of the mind aro as a result of 
unsoundness of mind, so completely impaired as to render the offender in¬ 
capable of knowing the nature of the act or that what he is doing is wrong or 
contrary to law. It is not every form of insanity or madness that is recognised 
by law as a sufficient excuse, to earn exemption under S. 84 I. P C It is 
also t|w law that the crucial point of time at which the unsoundness of mind 
&8 defined in S» !♦ P. C., h&s to^ be established, is when the act was comniit* 
ted and that the burden of proving this lay on the accused who claimed the 
benefit of the exemption. 
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It is the state of mind of the accused at the lime of ihe commission of 
the offence that matters and this can be inferred or established from the circum¬ 
stances which preceded, attended and fi>!lowed the commission of the crime. 
In other words, it is his behaviour, aniecedem. attendant and subsequent to the 
event which may be relevant in ascertaining the mental condition of the 
accused at the time of the commission of the offence, but not those remote in 
time. The doctrine of uncontrollable or irresistible impulse and impulsive 
insanity is not a valid defence coming within the purview‘of S. 84, I. P. C. 
Every crime is committed under an impulse and the great object of the criminal 
law is to compel or induce persons to control or resist these impulses. 
Impulsive insanity affects the will and emotions and not the cognitive faculties 
of a person. Under the Indian law, an accused person is not entitled to* 
exemption from criminal responsibility on the mere g’-ound of loss of power or 
self-control at the time of the commission of the offence unless 
able to unsoundness of mind satisfying the requirements under S. 84, I. J. C. 
{State of Kerala v. Ravi, 1978 CrI. U. -h. N. O. C., 182, Ker). 

Burden of Proof—The burden of proving insanity is cast upon the ac¬ 
cused by S. 105, Evidence Act, and under S. 84, I. P. C.. he must prove that 
at the time of the killing he was by reason of unsounduess of mind incapable 
of knowing the nature of his act of that he was doing what was wrong or 
contrary to law., {In re. Sankappa Shetty, 42 Cr. L. J. 558). 


EsscDlials.— Where a plea of insanity is raised under S. 84, the Court 
has to consider two issues : First, whether the accused has established that 
at the time of committing the act he was of unsound mind. If he does not 

succeed in this preliminary issue, the plea fails. “Secondly, if he was of un¬ 
sound mind whether he has established that the unsoundness of mind was 
of a degree and nature to satisfy one of the knowledge tests laid down by 
the section.^ (Narain v. Smperor, 1. L. R. 25 Pat, .>68). 

Crucial Point of Time.—The crucial point of time for deciding whether 
the benefit of S. 84 should be given to the accused or not is the material time 
when the offence took place. If at that momciu a man is found to be labour¬ 
ing under such a defect of reason as not to know the nature of the act he was 
doing or that even if he knew of it he did not know it was either wrong or 
contrary to law , then the court must apply S. 84. In coming to that conclu¬ 
sion the court has to take into consideration the relevant circumstances like 
the behaviour of the accused before the commission of the offence and the 
behaviour of the accused after the commission of the offence. 


In this connection, the non-exhibition of feelings and the absence of 
secrecy on the part of the accused are only some of the relevant circumstances 
and by themselves they do not make out sanity or insanity. (In re, Govinda^ 
\-watni Fodayacin. 1952 Cr. L. .1. 351). 




The crucial point of time at which unsoundness of mind has to be proved 
is the lime w hen the crime is actually committed. The burden of proving this 
can be discharged by ihc accused from the circumstances which preceded^ 
aitendcd ;iiul folUiwod the crime. {Raian Lai v. State oj Madfrya Pradesh, 
A. I. R. 1''71 S- U. 778). The insanity of the accused at the time of occurrence 
has U) be judged from Iun conduct at the time of 4>ccurrence. previous to the 
occurrence, and after the 4>ccurrencc along with oihcr aiicudani circumstances. 
^arseeni Sini>h v. State, A. 1. K. PJ7S J. & X. 53). 

Pica of Insunil).—Where a pica i>f msaniiy X raised under S. 84. I. P. C. 
the court has lirsi to consider whether the accused has established that at the 

Ume of committing the act he was of unsound mind. If he docs not succeed 
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of unsound*mind'then7lw kccuseS'^ h' ‘‘ 

was of a degree and natu^rsnt^ft unsoundness of ,nind 

accuse^a^o^‘bef“^e^hTtiT/,f ,h^^ uftlrc 

the^Wte of the m.nd of ilic accused', and his'^dmiUr" immed?a'^^^^ 

'■ " f'r"-';,!:,;;™ s.;; 

to establish .^legal inVan'ty wilhin the meaidug ot^^sr T P’c ‘'"'The men 

treslablish Msinitv'"'ThTl" ’'"t hy itself sufficient 

of the act U, nr77 ^ ? law requires proof of incapacity to realise the nature 

are sfifficLmn ‘'’“t where a man's mind or his faculties of ratiocination 

to inti^nn'fn' ^ “Pfrehend what he is doing, he must always be presumed 

to intend the consequences of the action he takes. presumed 

establlsh%°h°e nlV>f *‘"«alarity of manner that will suffice to 

nef»nV*" , P’®“ i’’ msanity ; it must be shown that the accused had no com- 

ih?p"!rtkllLr actTn qSm " 

«.iy a, z 'K s'„"".v'L'nr»“ 

be%resumed ’f“‘h '° ‘’® "f ‘he nature of his act and must 

be presumed to have been couscious of Ins criminality. In the absence of 

of his insanity mere probability of his being insane 

himWJh!.'’ "‘Uf'lf.r purpetrated by him would not be enough to^abTolve 
nim of the criminal liability for the murder. 

hu P'°‘'^ accused was at the time of the crime 

rwt "'®“P‘‘'’'® Icnowing the nature of the act 

o''*’® liable to be conviaed of 

leave observed in an appeal by speciiJ 

leave (0 that the law presumes every person of the age of discretion to be 

sane unless the contrary is proved. It would be most dangerous to admit the 

arguments derived merely from the character of 
ho crime. The mere fact that no motive has been proved why the accused 
murdered his wife and child, or the fact that he made no attempt to run 
away when door was broken open, would not indicaie that he was insane, or 
offtnee^’* ^ necessary mcm rc^ for the commission of the 

''1 P Insanity—Where a plea of insanity is raised under S. 84, 

1. r. C., the court has to consider two issues : First whether the ar^tMiceH 

?f^e*do« ^o^tV^eH h-"”® the act he was of unsound mind, 

was of unsoimH m this preliminary issue, the plea fails. Secondly, if he. 

?r . u '\b«ber he has established that the unsoundness of 

down by the*seeidon* ‘^® ‘ests laid 

Mahara'htrarSd^TAiismst if',^ 
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Whether or not the accused at the time he committed the act was of 
unsound mind is a matter of inference from the previous and contemporaneous 
acts, Statements and demeanour and from another relevant evidence as to 
insanity of his ancestors or relations, as to particular illness aflfecting the 
mind and from any medical evidence that may be tendered. Mere eccentric¬ 
ity is not enough. There must be evidence that at the material time the 
accused ^\as sulTering from some definite or recognisable form of mental 
disease. The onus to prove insanity is on the accused person and what he 
has to establish is that the mental condition referred to in S. 84 ex isted at the 
time when the act was committed. The evidence ought to be sufflBBbt for a 
categorical finding that at the time the accused committed the act he was of 
unsound mind to such an extent that he was incapable of Icnowing what he 
was doing at the lime or knowing that what he was doing was wrong or 
contrary to law. The fact that the prosecution evidence raises grave suspicions 
that the accused might have been of unsound mind in the legal sense of the 
term is not by itself sufficient to discharge the onus of proof which lies on the 
accused. (MaUho Singh v. Staff, A.I.R. 1953 Pepsu, 17). 


In order to establish a plea of insanity' it must be proved that at the 
time of committing the act, the accused was labouring under such a defect of 
reason from disease of mind, as not to know the nature and quality of the act 
he was doing or as not to know that what he was doing was wrong. 

It is not every kind of frantic humour or ^ SLomcthing^unacgounta ble in a 
manVactions that points him out to be such a mad man as is to ^ exempted 
from punishment ; it piust b e a man totally deprived of his un derstanding 
and memory and does not know what he is doing, no more man an infhST 
t han a pru te nr « wiirf haaat. ITironly such persons who are not the^b]^ 
or punishmem. {^m PivkMsh v. State, 1958 P. L. R. 15). 

Wrong or Contrary to Law.—The statement of the prisoner may suggest 
that ho was capable of knowing the nature of his act but that does not 
suggest that ho was capable of knowing that ho was doing what was eithpr 
wrong or contrary to law. {Kamla Singh v. Sxaie, A. I. R. 1955 Pat. 
209). 


Onus.—To get the ocneflt of S. 84. it is for the accused to prove that, 
at the time of committing the act., his cognitive faculties were impaired that 
because of the insanity he was Incapable of knowing the nature of the act or 

that what he was doing was wrong or contrary to law. The court for that 
purpose need not look for such a plea having been raised by'the accused or 
the evidence examined by him in defence ; it may equally rely on what is 
elicted from the prosecution witnesses as well as on the circumsuntial evidence 

consisting of his condition antecedent or subsequent to the commission of the 

crime and also on the surrounding circumstances including an absence of any 

motive.' {UJcigar Singh v. State, A. I. R. 1954 Pepsu 4). ^ 

It lies on the prosecution to prove the charge against the prisoner beyond 
leasonablc doubt. ^ 


of the Evidence Act provides the prosecution with an 
additional support to establish its case beyond reasonable doubt but with an 
option to the defence to deprive the prosecution of this additional support 
^d then to make it stand exclusively on the strengh of its own evidence leav¬ 
ing the presumption provided under S. 105 out of consideration 


propositions : first, that the 
^ ^ judged on the presumption that no exceptien 

existed , secondly, that presumption is rebuttable and, thirdly, that the faS if 
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^ny, s^cicnt to rebut that presuiaiptioti has to be proved by the defence 

IThat being so. the moment that presumption is rebutted by the defence the 
nus imder S. 105 has to be taken as discharged. The defence has jiot to 
rove affirmatively beyond reasonable doubt that the prisoner was of unsound 
iind and that by reason of unsoundness of mind was incapable of knowing 
he nature of the act. The defence has only to demolish the aforesaid ore- 
umption laid down against the prisoner under S. 105 and not to prove bevond 
easonable doubt the opposite of that presumption. {Kamla Sinpfi v StatP 
R. 1954 Pat. 209). 

that the accused made a clean breast of the matter and admitted 
le variOTTallegaiips of the prosecution would not go to show that he was 
f unsound mindT^ Nor would the fact that the accused caused the death of 
le deceased over a trifling matter warrant a conclusion that he was not a 
sane person. [Oyami v. The State of M, P., 1974 (II) S. C. J. 357 ]. 

The Supreme Court observed in the case of Dayabhai Chha^anbhai 

\hMer v. State of Gujarat, (A. I. R. 1954 S. C. 1563) that there is a rebut- 

ible presumption that the accused was not insane when he committed 
the crime in the sense laid down by S. 84, Indian Penal Code The 
ccused may rebut it by placing before the Court all the relevant evidence 
ral, documentary or circumstantial, but the burden of proof upon him is 
0 higher than which rests upon a party to civil proceedings. In 
the case of Bhikarl v. State of Uttar Pradesh, (A. I. R. 1966 S C 
lb the Supreme Court held that the burden of proving the intention 
df the accused person where intention is an ingredient of the o/fence 
on the prosecution and this burden never shifts. But intention can 
omotimei be only proved from circumstances and, therefore, it is .suffi- 
ient for the prosecution to prove the acts of the accused and the 
jroumitancos In which they were committed. If from these an inforonco 
qflhe requisite intention can be reasonably drawn, the prosecution must 
he deemed to have discharged its burden. Dealing with S, 84 Indian 
Penal Code, the Supreme Court observed that the aforesaid section could 
be invoiced by a person for nullifying the evidence adduced by prosecution 
by establishing that he was at the relevant time incapable of knowing 
the nature of the act or that what ho was doing was wrong or contrary 
tb law. because these are matters of presumption. Every one is presumed 
^0 know the natural consequences of his act. Similarly everyone is presumed 
to know the law. It is for this reason that S. 105, Indian Evidence Act 
places upon the accused person the burden of proving the exceotlon on 
which he relies. ^ 


The burden, though not as heavy as upon the prosecution in a 
criminal case, is upon the accused to prove that he was of unsound mind 
at the time of the commission of the offence and as such incapable of 

knowing the nature of his act or that he was doing what was either wrong 
or contrary to law. IQ^mi Ayatu v. The State of Madhya Prade.K/t, 1974 (U) 
S. O. 357]. 


Ple» of UDsouDdness of mind.—Section 84, I. P. C., and S. 105 read witli 
S. 4 of the Evidence Act place a heavy burden on the defence before the 
offcnco can be excused. The effect of S. 4 of the Evidence Act interpreting 
the words 'shall presume’ is that the court shall regard the absence of 
unsoundness of mind as proved, unless and until it is disproved. The mere 
fact that the accused’s mind was partially deranged or that he was subject 
to some uncontrollable impulse due to insanity will not do. So long as the 
accused was n^insaneas-ta make it impossible for him to know the nature 
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of the act or to realise that his act was wrong or contrary to law, he would 
be guilty of the offence committed by him. The evidence ought to be sufficient 
for a categorical finding that at the time when the accused committed the 
act he was of unsound mind to such an extent that he was incapable of know¬ 
ing what he was doing was wrong or contrary to law. 

Eccentricity or unsoundnes of mind of a very minor type is not suffi¬ 
cient. It IS not every kind of idle and frantic humour of a mao, or something 
unaccountable in his actions, which will show him to be such a mad man 
as IS to be exempted from punishment, but where a man is totally deprived 
of his understanding and memory, and does not know what he is doing, any 

more than a wild beast, he will properly be exempted from the punishment 
of the law. ^ 


Where the accused, a barber, gave with a razor three deep cuts on the 
throat of the deceased, who had been to the barber’s shop to have a shave. 
^^^ 9” dead body of the deceased and drew out some cords of the throat 
by his fingers and when charged with the offence of committing murder-set up 
the plea of unsoundness of mind, it was held that the circumstances on which 
the defence relied were innocuous, that the defence did not establish insanity 
or even probability of insanity, that the circumstances were consistent with 
the behaviour of a sane person and that, therefore, the defence failed to 
discharge the burden of proof, v. Durgacharan. A.I.R. 1963 Orissa 33]. 

^Evidence,—A moody and pensive temperament and at the highest some 
eccentricity and abnormality of behaviour, does not4n the least indicate an 
unsoundnes of mind. [State v. KoU Joram Duda, 1955 Cr. L. J. 1628]. 

~ While considering whether the accused was insane when he committed 
the act. a fit of Insanity which the accused had ten years before the act is 
irrelevant, v. Ko(t Jeram. 1955 Cr. L. J. 1628). 

Where from the behaviour of the accused the Sessions Judge suspected 
the insanity of the accused, though there is no suggestion of insanity by 
the counsel for the accused, the Judge would be justified in elicting the 
information by questioning ihe witnesses, and whether the plea was taken by 
the accused or not, if the evidence discloses the insanity of the accused at 
the material time then it has to be considered in weighing the criminality 
of the accused and in adjudging whether he was responsible for the crime 
or not. 


The burden of proving the plea of insanity rests on the accused and that 
onus can be discharged by producing evidence as to his conduct shortly prior 

to the otlence and his conduct at the time or immediately afterwards and I 

evidence of4iis mental condition and other relevant facts /fXP'vd 


Ills mental condition and other relevant facts. ' /nK 

a! and legal Insanity .—There is a difference bdtween 
1 k'g;arinsaiill7aTid It only insanity which 
from the crime^ 'There can be no legal insanity unless-tfae-^o^tive faculties 
of the aecused are, as a result of unsoundness of mind, so conSl^ intpaittrf 

as. to render him incapable of knowing the nature of the act, or that Whatihe 

IS doing IS wrong or contrary to law..^ 



There can be no general rule and the only proper course ^’’S^owTis to 

decide each^case on its own particul ar facts, [State v. Kali Jeram 1955 

I insanity under S. 84 the accused has to show 

ha he was of unsound mind at the time of the commission of the act and 
that by reason of this unsoundness of the mind he was incapable of taow- 




crnIiiral exceptions 


S 84] 



mg the nature of the act or that what he was doing was either wrong or con» 

trary to law. It is not enguj>h to prove men tal derangement or what is termed 

as medical_insanity. Histgry_pf the accused before the offence and his 

conduct fla ring and after the oftencc are sure criteria for judging his 
mental stale. j © & 


Where all that was established was that the accused was suffering from 

insomnia which might have brought about nervousness of mind and the con¬ 
duct of the accused after killing his wife in running away when a hue and cry 
was raised, and his discarding of bloodstained clothes and attempt to remove 
blood stains from his body by rubbing it out by earth, it was held that this 
left no doubt that whether the accused was mentally weak or not at the time 

of committing the murder he fully understood the nature of his act and that, 

therefore, his plea of insanity could not stand. [Luvana Vazumal Kherafmal 
V. SVflfe. 1955 Cr. L. J. 63]. jl ' ^ 

Possessed by evil spirit.—Where an accused charged with murder alleges 
that she committed murder by reason of being possessed by evil spirit and in 
pursuance of its biddings, on pain of being herself killed by the spirit, S. 84 
does not apply, as it cannot be said to be a case of unsoundness of mind 
rendering her incapable of knowing the nature of the act or that she was 
doing what was either wrong or contrary to law. 

Muhammed Husain V. K. E,—(15 Oudh Cases 331). In this case the 
accused Muhammed Husain committed the murder of his wife and while 
going out of his house he met a police constable to whom he confessed his 
guilt. The same story he repeated at the police station. The^ accused was 
sent for medical examination and the Civil Surgeon reported that he was 
insane and incapable of making his defence, but he could not say whether toe 
offence was committed during lucid interval. 

' The Session Judge convicted the accused of murder under S. 302 of the 
Indian Penal Code and sentenced him to death. He appealed to the Judicial 
CohamiMioner's Court, where there was a difference of opinion ^tween the 
Judicial Commissioner constituting the Bench on the correa interpretation 
of S. 64 of the Indian Penal Code. The case was accordingly referred for 
dpinjon to a third Commissioner, Mr. Stuart, who (^served that, before the 
defence afforded by S. 84 could be admitted, it was nmssary to prove sepa¬ 
rately that his unsoundnesa^if mind was of such a nature and degree that by 
reason thereof the appellant at the moment when he killed his wife was in¬ 
capable of knowing the nature of his act or of knowing that he was doing 
what was either wrong or contrary to law. There is not, in his opinion, 
sufficient proof to establish this point, it was not possible to form a 
presumption from the proof of mental unsoundness that that unsoundness 
prevented the sufferer from knowing the nature of his acts or that he was 
doin^ what was wrong or contrary to law. He, therefore, recorded an 
opinion that the accused had been rightly convicted of murder. The convic¬ 
tion was accordingly upheld, but the sentence was reduced to transportation 
/or life..^ - 

Ex^tttlo n^ of an insape persop ,—Interesting as the statomeuts on and 
origins of the i^ommon L.aw Rules on the subject in England, against the 
execution of an insane person, may be, we, in this country, are governed 
entirely by our statute law on such a matter. The Courts have no power to 
prohibit the carrying out of a sentence of death legally passed upon an 
accused ^raon on iYm ground either that there is some rule in the Common 
Law of England against the execution of an insane person sentenced to death \ 

or some theological, religious or moral objection to it. Our statute law on 
the subject is based entirely on secular considerations which place ' the pro- 
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t^on and welfare of society m the forefront. What the statute law does not 

'“fo'-ced, by means of a writ of mandamus under 

duly passed sertence of a 

^urtof^sticc. [Amrit Bhushan Gupta y. Union of India attd othet^, (\97J) I 
a. L.. J,, 213j. ^ ^ ^ 

Intoxication 

, - „ . incapable of judgment by reason of intoxica¬ 

tion caSied agaimt kxs «^.//.-Nothing is an offence which is done 
by a person who, dt the time of doing it, is, by reason of intoxica- 
tion, incapable of knowing the nature of the act, or that he is 

S'? \ • I'® ; provided that the 

knm!l)ieL‘ administered to him without his 

knowledge or against his will, 

1*. Ai 1 ^ . COMMENT 

be exnnj^*)^ »S-—The ingredients of this section are that a person will 
don if hp af^tli done while in a state of intoxica- 

MnahlP ^®^on of intoxication, was—(1) in- 

wifi eitw ui nature of the act; or (2) that he was doing what 

that the thing which intoxi- 
will ^ administered to him without his knowledge or against his 

P . V^^ltintary drunkenness is no excuse for the commission of a crime. 

rt- tk ^ made drunk through stratagem or the fraud of others 

or inrougn Ignorance, or through any other means against his will he is 
”^d. Under S. 85, I. P. C, the accused can raise the plea of befna 

y ’*‘1“°'' **®d been administered to him without his 

K*e1fp'8?®'““‘'^”“‘’ (Summary 

Offence requiring a particular intent or knowledge committed 
ojfone'wHo is intoxicated. —In cases where an act done is not an 
offence unless done with a particular knowledge or intent, a per¬ 
son who does the act in a state of intoxication shall be liable to 
be dealt with as if he had the same knowledge as he would have 
had if he had not been intoxicated unless the thing whic h intoxi¬ 
cated him was administered to him withom his knowledge or 
against his will. ® 

COMMENT 

Section 86 of the Code further says that a ne«nn vninnfo,ii„ i- 

will be deemed to have the same knowledge and lia^ for ^ drunk 

he would have had if he had not beeriltox®cate<^ 

to a drunken man the knowledge ofa Xr m?n 

unless the thing which mtoxiild him was adminfcS to”h*im^ 
knowledge or against his will. “ummistered to him without his 

Section 86, I. P. C. deals with cases where an n<-t a.,— • 
offence unless done with a particular knowledge or intern ^ Th. “ 

cases m which a particular knowledge is an ingredient a'n?' may be 

particular intent is an ingredient; t& two are not 'I**! *bich a 

The section does not say that the accused shall he identical. 

he had the same intention as might have ' a "j® 

intoxicated, ® ''® Presumed if he had not been 
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Whpre the accused, while in a drunken state, stabbed the deceased 
(saving a ^netrated wound directed at the chest and in the direction of tL 
lungs and heart it was held that it was doubtful whether a deliberate intent 
of causing death was formulated in the mind of the accused so as to bring 

and 0fS.3^,I.P.C., but the case fell within paras. 1 

43^^' rl 383) (J^'ronohammaa v. 

vnliintarM*! ?! who gets into a State of intoxication 

P'^«“'ped to have the same knowledge he would have ha’d if 
ho had not been intoxicated. The “state of intoxication” referred to in S. 86 
can only mean intoxication which renders a person incapable of knowineihe 
nature of the act in question or that he is doing what is either wrong or contra-(^ 
ry to law when he cmnmits it. It would be extremely dangerous to extend the \ 
protection under S. 86, I. P. C., to persons who commit serious offences under ^ 
the influence of liquor in varying stages and differentiate culpability in theip' 
favour as opposed to similar offences by perfectly sober persons. (In re. Balde 
!M*amy, 1952 M. W. N. 384). 

^fwence from acts.—Where a drunken person commits an offence/ 
there will be no presumption of guilty intention under S. 86 I P C and--^ 
such intention must be proved like any other fact in issue. But’the court / 
may» after presuming the necessary guilty knowledge from that section of 
the assumption that he committed the act while in a sober condition infer 
the guilty intention also if the other proved facts and circumstances justify 
the same. There may be different degrees of intoxication and if the evidence 
merely shows that the accused more readily gave way to violent passion 
because of his drunken condition, it may be reasonably inferred that he 
intended the natural consequences of his acts. If, however, the evidence 
shows that he was lo such a state of intoxication as to be incapable of forming 
tM Specific intent, drunkenness may be a ground for altering the nature of the 

offence. In the absence of such evidence the accused will be guilty of murder 

{Sadhu Kumbha v. King, A. I. R. 1951 Orissa, 354). 

Presmptlon of Intentloo.^Even a drunken man is presumed to intend 

the natural consequence of his ac., unless he proves incapacity in himself to 
form the intent necessary to constitute the crime and the fact that his mind 
was merely affected by drink that he readily gave way to some' violent passion 
provi^ him no defence. {Basdev v. State, A. I. R. 1956 Pepsu 165) 

Drunkenness when rebuts presumption of intention.—Evidence of drunk¬ 
enness falling short of a proved incapacity in the accused to form the intent 

and merely establishing that his mind was 
affected by drink, so that he more readily gave way to some violent passion 
d^snot rebut the presumption that a man intends the natural consequences 
of his acts.. {Ajmer^inghx. State 56 Punj. L. R. 339). ^ 

. Act^hat intended and not known to be likely to oduse death or 

gnvous^ttr^dosn^eonsent..—Nothing which is not intended to ' 

cause de^h, or grievous hurt, and which is not known by the doer 

tobe hkely to cause dewhor grievous hurt, is an offence by rea¬ 
son of any harm which if may cause, orT>e intended by the doer 
to cause, to any per8on,-above eighteen years of age, who has given 
consent, whether express or implied, to suffer that hatm ; or by 
reason of any harm wbich it may be known by the doer to be 

liwly to cauM to any such person who has consented to take.the 
risk of that harm. 
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Illustratioti. 

A and Z agree to fence with each other for amusement. This agrctnvsttt 
implies the consent of each to suffer any harm which, in the coursp fuoh 
fencing, may be caused without foul play : and if A, while playing fairly# hofts 
Z, A commits no offence. 

COMMENT 

In the first place, S. 87 lays down that a person, who causes lQjltr|r to 
another person above eighteen years of age. who has given his consciH, wWElicr 
express or implied, to suffer the harm, by doing an act which is not Known 
by the doer to be likely to cause death or grievous hurt, does not commit an 
offence. 

The principle of this section is based upon the maxim voltr^l mfit 
injuria, i, e,, that to which a man consents cannot be considered an injury 
for every person is the best judge of his own interest and no man will consent 
to wh^ he thinks harmful to tuofiself. 

t not intended to cause death, done by consent in good faith 

fot petsdn^s benefit, —Nothing, which is not infen led to cause death, 
is an offence by I'cason of any harm which it may cause, or be in¬ 
tended by the doer to cause, or be known by the doer to be likely 
to cause, to any person for whose benefit it is done in good faith, 
and who has given a consent, whether express or implied, to suffer 
that harm, or to take the risk of that harm. 

lilustration. 

> 1 , a surgeon, knowing that a particular operation is likely to cause the 
death of Z, who suffers under a painful complaint, but not intending to cause 
Z’s death, and intending, in good fhith, Z’s benefit, performs that operation 
on Z with Z*s consent. A has committed no offence. 

^ COMMENT 

In the second place, S. 88 protects surgeons and surgical operations. 
Persons not qualified as medical practitioners cannot, however, claim the benefit 
of this section as they can hardly satisfy a court that they had undertaken the 
operation in good faith as defined in S. 52. for good faith means a conscientious 
belief that they had skill to perform the operation while the supposition is 
that they were imskilled and ignorant. 

Where a group of Chamars armed with weapons were about to punish 
a person for having committed indecent assault on a Chamar girl, certain 
persons formed a panchayat and with the consent ^of the offender in writing 
and with a vieW to save the offender (complainant) from serious consequen- 
CCS I the compl&in&nt s f&cc w8s bl8clccncd 8nd Ke v^iis ^iven & shoe bedtioff it 
was held that in a case like that when the accused (members of the panch¬ 
ayat) acted yirfe without any criminal intent, in order to save the com- 

plamant from serious consequences resulting from his own indecent behaviour, 
with his own consent,m wrjtjng for his benefit, the accused would not be found 
guilty of any offence. Hoomal. (1951) 6 D. L. R. (All.) 92], 

89. Act done in good faith for benefit of child or insane person, 
byorby.consentof iuardian,-^::^o\hing which is done in good faitii 

tor the benefit of a person under twelve yeax-s of age. or of un¬ 
sound mind, by or by consent, either express or implied, of the 

guaxdian or other person having lawful charge of that person, is 
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an offence by reason of any haitn which it may cause, or b« intend¬ 
ed by the doer to cause or be known by the’doer to be likely to 
cause to that person : Provided— 

That this exception shall not extend to 
the intentional causing of death, or to the attempting to cause- 
death ; 

Secondly. this exception shall not extend to the doing 
of anything which the person doing it knows to be likely to cause 
death, for any purpose other than the preventing of death or griev¬ 
ous hurt, or the curing of any grievous disease or infirmity ; 

Thirdly. —'1 hat this exception shall not extend to the volun¬ 
tary causing of grievous hurt, or to the attempting to cause griev¬ 
ous hurt, unless it be for the purpose of prevent ing death or 
grievous hurt, or the curing of any grievous disease or infirmity ; 

Fourthly, —That this exception shall not extend to the abet¬ 
ment of any offence, lo the committing of which offence it would 
not extend. 

Illustration. 

A, in good faith, for his child’s benefit without his child’s consent, 
h a& hifi c hild cjit for the stone by a surgeon, knowing it to be likely that the 
operation will cause the child’s death but not intending to cause the child’s 
death. is within the exception, inasmuch as his object was the cure of 
the child. , 

-V COMMENTS 

In the third place, S. 89 empowers the guardian of an infant under 
twelve years or of^airtnsane person to consent, either expressly or impliedly, 
to inflict harm on the infant, or the person, provided it is done in good faith 
and is done for his benefit. 

School teacher administering corporal punishment to pupil.—Having 
regard to the peculiar position of a school teacher he must, in the nature of 
things, have authority to enforce discipline and correct a pupil put in his 
charge. To deny that authority would amount to a denial of all that is 
desirable and necessary for the welfare, discipline and education of the pupil 
concerned. It can, therefore, be assumed that when a parent entrusts a child 
to a teacher, he on his behalf impliedly consents for the teacher to exercise 
over the pupil such authority. Of course, the person of the pupil is cer¬ 
tainly protected by the penal provisions of the Pena) Code. But the same 
Code has recognised exceptions in the form of Ss. 88 and 89. Where a 
teacher exceeds the authority and inflicts such harm to the pupil as may be 
considered to be unreasonable and immoderate, he would naturally lose 
the benefit of the exception. Whether he is entitled to the benefit of the 
exceptions or not in a given case will depend upon the particular nature, 
extent and severity of the punishment 

The principle of S. 89 would be available even to ]& case of a child 
above the age of 12 years. (A/. Ndtesan v. State of Madras, A. I. R* 1962 
Madru 216). 

9 #. Consent known to be given under fear or misconseption, — A 
consent is not 8i*ch a consent as is intended by any section of 
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this Code, il the consent is given by a person under fear of injury, 
or under a misconception of fact, and if the person doing the act 
knows, oi has reason to believe, that the consent was given in 
consequence of such fear or misconception ; or 

Consent of insane person.—U the consent is given bv a person 

who, fiom iinsoundness of mind, or intoxication, is unable to 

understand the nature and consequence of that to which he gives 
his consent ; or 

Consent oj child. Unless the contrary appears from the con¬ 
text, it ihe consent is given by a person who is under twelve years 
ol age. 

COMMENTS 


I-. consent as an act of reason accompanied with 

deliberation, the mmd weighing, as in a balance, the good and evil on each 
side. Section 90 of the Indian Penal Code defines consent in a negative 
form. It, in effect, says that a consent is not a true consent if it is given (1) 
by a person under fear of injury, (2) under a misconception of fact and the 
person obtaining the consent knows, or has reason to believe, that the consent 
was given in consequence of such fear or misconception, or (3) if the consent 
IS given by a person of unsound mind. (4) under intoxication or (5) under 

twelve yeare of age and vyho is unable to understand the nature and conse- 

quence of that to which he gives the consent. (S. 90). 

form **’°'^* provisions when analysed can be stated as under]in a tabular 


A consent as is intended 
by the Code is not such 
a consent, if the consent 
is given by a person 

I 



under (i) fear of 
injury or (ii) misconcep¬ 
tion of fact, and the 
person doing the act 
knows, or has reason to 
believe, that the consent 
was given in consequence 
of such fear or miscon¬ 
ception. 


who from (i) unsound¬ 
ness of mind, or (u) intoxi¬ 
cation, is unable to under¬ 
stand the nature and conse¬ 
quent of that to which he 
gives his consent; or 


under 

twelve 

yearsjof 

age. 


uoDseol is jusiificatioD toe Mmniiiting '*'***'. 
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Illustration 

Causing miscarriage (unless it be caused in good faith f5r the purpose 
of swng the life of the woman) is an offence independently of any harm 
which u may cause or be intended to cause to the woman. Therefore it is 
not an offence “by reason of such harm” ; and the consent of the woman or 
of her guardian to the causing of such miscarriage does not justify the act. 

92. Act done in good faith for benefit of a person without 
consent. —Nothing is an offen. e by reason ot any haim which it 
may cause to a person for whose benefit it is done in good faith, 
even without that person’s consent, if the circumstances arc such 
that it is impossible for that pel son to signify consent oi if that 
person is incapable of giving consent, and has no guardian or 
other person in lawful chai*ge of him fiom whom it is possible to 
obtain consent in time for the thing to he done with benefit: 

Provided— 

Provisos. First. —That this exemption shall not extend to the 
intentional causing of death, or the attempting to cau.^e death ; 

Secondlj/. —I’hat this exception shall not extend to ihe doing 
of anything which the person doing it knows to be likely vo cause 
death, for any purpose other than the preventing of death 
or grievous hurt, or the curing of any grievous disease or 
infirmity ; 

Thirdly. —That this exception shall not extend to the volun¬ 
tary causing of huit, or to the attempting to cause hurt, for an\ 
purpose other than the preventing of death or huj t ; 

Fourthly. —That this exception shall not extend to the abet¬ 
ment of any offence, to the committing of which offence it would 
not extend. 

Illustrations. 

(a) Z is thrown from his horse, and is insensible. A, a surgeon, find 
that Z requires to be trepanned. A. not intending Z*s death, but in gooc 
faith, for Z’s benefit, performs the trepan before Z recovers his power ol 
judging for himself. A has committed no offence. 

(b) Z is carried off by a tiger. A fires at the tiger knowing it to be 
likely that the shot may kill Z. but not intending to kill Z, and in good 
faith intendingZ*s benefit. A*s ball gives Z a mortal wound. A has com 
mitted no offence. 

(c) A, a surgeon, sees a child suffer an accident which is likely t< 
prove fatal unless an ojwration be immediately performed. There is no 
time to apply to the child s guardian. A performs the operation in spite oi 
the cmrcaiies of the child, intending, in good faith, the child’s benefit. A 
has conimitted no offence. 

(d) A is in a house which is on fire, with Z, a child. People belov 
hold oui a blanket* A drops the child from the housetop, knowing it to b( 
likely that the fall may kill the child, but not intending to kill the chik 
and intending, in good faith, the child’s benefit. Here, even if the chiUl i: 
killed by the fall, A has committed no offence. 
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Explanation —irctuniary benefit is not benefit within 
the meaning ol' Ss, 88, 89 and 92. 

COMMENT 

B is drowning and is insensible. A, in order to save his life, pulls B out 
of the water with a hook which injures him. A has committed no 
oft'ence. 

The word 'harm’ means physical injury. {Mrs, Veeda Mettezes v. Yusuf 
Khan Haji Ibrahim Khan, A. I. R. 1966 S. C. 1773). 

93. Communication made in good faith .-—No communication 
made in good faith is an offence by reason of any harm to the 
peison to whom it is made, if it is made for the benefit of that 
person. 

llhvitration, 

A a surgeon, in good faith, communicates to a patient his opinion that 
he cannt t live. The patient dies in consequence of the shock. A has corn- 
rfiitted no offence, though he knew it to be likely that the communication might 
cause the patient’s death. 

, COMMENT 


The word ‘harm- in S. 93 means an injurious mental reaction. {Mrs, 
Veeda Menezes y. Yusuf Khan Haji Ibrahim Khan, A. 1. R. 1966 S. C, 1773), 

—p 94. Act to which a person is compelled by threats .—-Except mur- 
dci, and offences against the State punishable with death, nothing 
is an offence which is done by a person who is compelled to do 
it by threats, which, at the time of doing it, reasonably cause the 
apprehension that instant death to that person will otherwise be 
the consequence r Provided the person doing the act did not of 
his owti accoid, or from a reasonable apprehension of harm to 
himself short ot instant death, place himself in the situation by 
which he became subject to such constraint. 

1 i' 1 * j It own accord, or by 

joins a gang of dacoits, know- 
mg ihen < haractti , is not entitled to the benefit of this exception, 

on the giound of his having been compelled bv his associates to 

do anything that is an offence by law. 

a gang of dacoits, and 
toj ced, by ihieat of instant death, to do a thing ivhich is an offence 

bylaw ;!oi-examplp, a smith compelled to take his tools and to 

foice the doot of a house for the dacoits to e.ner and plunder it, 

^\ijs entitled to the benefit ot this exception. ^ 

^ ' COMMENT 

‘hat a _person is excused from the con- 
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where threat of instant death was present at the beginning or even some 

time afterwards but did not continue till the end of the commission of an 

otfence. There must be the apprehension of force upon the person and 

fear of death, and this force and fear must continue to be present at the 
time of the act. 

Problems. —(a) A joined in arms a party of rebels against the State for 
fear that his house would be burnt and goods spoiled. 

^ cannot seek the aid of S. 94 of the Code for the only force that does 
excuse is force upon the person and present fear of death and this force and 
fear must continue all the time the person remains with the rebels. 

(b) pays bribe to a public officer under influence of threats held out 
by the officer of raising the assesment. 

A is not entitled to the benefit of S. 94 for the reasons given in 
answer to (a) above. Necessity short of the threat of death does not excuse 
a crime. 

The law allows fear as a reason for acquittal only if there is fear of in¬ 
stant death or instant grievous hurt apprehended to result in instant death. 
Such a plea of fear cannot apply to a case of a clerk of a co-operative society, 
who alleges that he committed the offence under S. 477-A, I. P. C. as he was 
only a clerk under the orders of the President of the society and so had 
to make the false entries out of fear. (/« re. Doraiswami Reddiar, 1951 
M. W. N. 314). 

95. Act causing slight harm. —^Nothing is an offence by 
reason that it causes, or that it is intended to cause, or that it is 
known to be likely to cause, any harm, it' that harm is so slight 
that no person of ordinary sense and temper would complain of 
such haim. 

Comment 

The provisions of the above section are based on the maxim de minimus 
non curat /cx—law does not take care about trifles. The authors of the 
Code say : “It is intended to provide for those cases which, though, from 
the imperfections of language, they fall within the letter of the penal law, 

are yet not within its spirit.As our definitions are framed, it is theft to 

dip a pen in another man’s ink, mischief to crumble one of his wafers, an 
assault to cover him with a cloud of dust by ridding past him, hurt to 
incommode him by pressing against him in getting into a carriage. These 
are innumerable acts without performing which men cannot live together 
in society, acts which all men constantly do and suffer in turn, and which 
it is desirable that they should do and suffer in turn, yet which differ only 
in degree from crimes.’* 

Where the complaint itself contains allegations of a very petty nature, 
of which hardly any cognizance could have been taken and which would 
be a trivial act under S. 95 of the Indian Penal Code, the Supreme Court 
has held that no criminal proceedings should be takea. {Bindesltwari Prasad 
Singh V. Kali Singh, A. 1 R. 1977 S. C. 2432). 

the Bight ot Private / 

Right DisfeiRS^of Person .-^nhjMt lo certain limitations 

the law gives a right to every person to deftnd his body or property, or the 
body or property of another person against unlawful aggression. He may 
protect his right by his own roroe or prevent it from being violated. It is a 

12 
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right inherent in a roan. But the kind and amount of force is minutely 
regulated by law. This use of force to protect one’s property and person is 
called the right of private defence. 

<^96. Thing done in private defence. —Nothing is an offence 
\v'hich is done in the exercise of the right of private defence. 

It is well settled that in a free fight, no right of private defence is 
available to either party and each individual is responsible for his own acts. 
tyisha^ Aba Kurane v. State of Maharashtra, A. I. R. 1978 S. C. 414). 

97^ Right oj private defence of the body and of property. —^Every 
person_has a right, subject to the restrictions contained in S. 99, 
to defendf-=^ 

'-^irst .—-His own body, and the body of any other person, 
against any offence affecting the human body ; 

Secondly. —The property, whether movable or immovable, 
of hiip'elf or of any other person, against any act which is an 
offence falling under the definition of theft, robbery, mischief or 
criminal tiespass, oj* which is an attempt to commit theft, robbery, 
mischief or criminal trespass. 

Commeut 

A decree for possession was passed in favour of a member of the 
accused’s party and possession having been already given to him, the 
accused’s party went to the plot to fence it. The complainant’s party 
stopped them as a result of which free fight took place and several persons 
on both sides were injured. A member of the complainant’s party was killed 
by a gunshot from the accused. On these facts it was held (1) that 
the accused had a right of private defence and he had not exceeded it. ' It 
would not be fair to expect of an accused under such circumstances'^to 
weigh in golden scales the amoimt of force to be used' by him; (2) th« " 
it could not be argued that the accused should have approached the police 
before taking the law into their own hands ; {3) that from the fact that 
death had taken place in the complainant’s party it could not be said 

that the accused persons were the aggressors. {Jabbar Das v. State, 1955 
Or. L. J. 1179). 

A person in actual and peaceful possession of property is entitled to 
maintain that possession even by use of force if necessary. The-ouestion 
whether he had or .had not the rifiht,oiLo Qssession is 
other Hand tEe possession which a trespasser is entitled to defend aminst 
a rightful owner, must a settled possession extending over a sufficMntly 
long period indicative of acquiescence on the part of the true owner. A 
casual act of possession or mere entry on a vacant part of the land'cannot 
have the effect of interrupting the possession of the rightful owner. He 

S A f.tT95frpsu ,®.‘ '''■ 

accused person can. under certain circum¬ 
stances be allowed the beMfitofthepleaof self-defence on the basis of the 

itMlf, whether or not he has specifl.ally taken that plea 

at the trial. (Am/ar 5ing/i v. Ao/, A. I. R. 1951 Ra^ 129). 

An accused person taking the plea of the right of private defence is 
transoS . 1 ,“” ®''“*®““ establish by reference to circumstances 

transpiring from the prosecution evidence itself. But the question in such 
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a case would be a question of assessing the true etfect of the prosecution 
evidence and not a question of the accused discharging any burden. In 
respect of a plea of private defence it is Sufficient for an accused person 
to make out something like a prima facie and probable case, {Ohirendra Nath 
V. State, A. 1. R. 1952 Cal. 621). 

Where both parties collected men for a fight and having lined up 
their armed weapons challenged each other upon which one of the parties 
entered upon a field about which there was a dispute and fought in the 
very presence of the police and in spite of the fact that the police present 
were doing their best to prevent a fight, which resulted in injuries on the 
fighting men ; and where in the trial the exercise of the right of private 
defence was pleaded, it was held (1) that both the parties should have left 
the matters of dispute to the police who could be trusted to see that the 
dispute was settled peacefully, if necessary, by proceedings under section 145 , 
Criminal Procedure Code; (2) that it was the duty of both the parties, to 
have obeyed the directions of the police officer ; and (3) that both the 
patties being in wrong and both being unlawful assemblies there was 
no right of private defence on the part of either. {State v. Singh, 

A. I. R. 1951 Pat. 473). 

If a womon is. being forcibly carried away against her will, those 
interested in her could not be reasonably expected to wait till the matter 
had bwn reported to the police and action taken by the public authorities. 
It may be that she was being carried away forcibly by her own husband, 
but this would not affect the right conferred on the rescuers by S: 97, 
Indian Penal Code. In the circumstances it was only natural for them to use 
stones for aghieving.their o.bject. If accidentally a stone hits some one and 
it resulted in an injury to the base of thie skiill. it cannot be ■ said that the 
person who. threw the stone exceeded his right of private defence. {Dayaram 
Laxman v. State, A. 1. R. 1953 M. B. 182). 

Under S. 97 and S. 100, Indian Penal Code, right of private defence of 
persoo arises to the accused not only against the person who actually inuicted 
a blow, but against all the members of that party which had deliberately 
formed an unlawful assembly with a common object. 

It is not necessary for the accused to set up the right of private defence. 
It is enough to refer to the wordings of S. 97, I. P, C. which prove that every 
person has a right to defend his own body and the body of any other person 
against any offence affecting the human body. Even though, therefore, the 
accused might not have been attacked, he was certainly entitled to defend his 
helper. (Gujara Singh v. State of Rajasthan, A. I. R. 1971 Rajasthan 68). 

For the purpose of exercising the right of private defence physical 
mental incapacity of the person against whom the right is exercised is no bar- 
This is provided in S. 98.'-— 

If five persons armed with deadly weapons had raided the house of the 
accused to assault the inmates, it is inconceivable that they would tamely 
take ftU the beating without causing even a scratch to their adversaries. The 
absenoe of any injury whatever on the side of the accused is itself eloquent 
enough to discount the plea of private defence. {RavulappalU Kondaiah ami 
others v. State of Andhra Pradesh, 1975 (II) S. C. Journal, p. 499]. 

Even if the accused does not plead self-defence, it is open to the Court 
to consider such a plea if the same arises from the material on record. The 
burden of establishing that >plea is on the accused and that burden can be 
discharged by showing preponderance of probabilities in favour of that 
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plea on the basis of tile material on the record. [The State of Gujarat y, Bai 
Fatima. (1977) 1 S. C. J. 144]. 

98. Right of private defence against the act of a person of un¬ 
sound mind, etc, —When an act, which would otherwise be a certain 
otfcnce, is not that offence, by reason of the youth, the want of 
maturity of understanding, the unsoundness of mind, or the 
intoxication of the pel son doing that act, or by reason of any 
misconception on the part of that person, every person has the 
same tight of private defence against that act which he would 
ha\e if the act weie that offence. 

lUmtrations. 

2, under the influence of madness, attempts to kill A ; 2 is guilty 
of no offence. But A has the same right of private defence which he would 
have if Z were sane. 


(1^ A enters by night a house which he is legally entitled to enter. Z, 
in good faith, taking A for a house-breaker, attacks A. Here Z by, attacking 
A under this misconception, commits no offence. But A has the same right 
of private defence against 2, which he would have if Z were not acting under 
that misconception. 

COMMENT 

Section 98 makes it clear that a person does not lose the right of defeace 
of property merely because the opposite party is under misappreheniio*. 
{Ram Prasad Ahir v. State. 1959 A. L. J. 207). 

99. Acts against which there is no right of private defem$»—* 
There is no right of private defence against an act which does 
not leasonably cause the apprehension of death oi of grievous 
hurt, if done, or attempted to be done, by a public servant acting 
in good faith under colour of his office, though that act may not 
be strictly justifiable by law. 


Thzic IS no right of private defence against an act which 
does not reasonably cause the apprehension of death or ol 
grievous hurt, if done, or attempted to be done, by the diroctm 
of a public servant acting in good faith under colour of his cAe*. 
though that diiection may not be strictly justiliabic by law, 

I’herc is no right of private defence in cases in which there 
IS time to have recourse to the protection of the public authorklM, 

Extent to which the right ma^ be exercised, right of pH\-Bte 

defence in no case extends to the inflicting of more hum tiMi it 
IS neccfsaiy to inflict for the purpose of defencc- 


Explanation L~~h person is not deprived of the right of 
private defence against an act done, or attempted to br dotie, by 
a public servant, as such, unkss he knows, or kgs rcssoii to 
believe, that the person doing the act is such public sen-ant. 

Explanation 2.--h person is not drprivtd of iht light of 
private defence against an act doneu or attempted to be dtme, by 
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the direction of a public servant, unless he knows, or has reason 
to believe, that the person doing the act is a( ting by siu h direc¬ 
tion, or unless such person stales the authority under which he 
acts, or if he has authority in writing, unless he produces such 
authority, it demanded. 

COMMEOT 

Section 99 speaks of absence of right of pi ivate defence against an act 
which does not reasonably cause the apprehension of death or of grievous 
hurt, if done or attempted to be done by a public servant acting in good 
faith under colour of his office ‘though the act may not be strictly justifiable 
by law.* The words ‘though the act may not be strictly justifiable by law’ 
do indicate that if there is some irregularity in the otercise of jurisdiction 
by a public servant, then there is no right of private defence if he is acting 
in good faith under colour of his office. The words 'strictly justifiable by 
law* show that the section does not contemplate a case of initial want of 
jurisdiction. If there is no jurisdiction to issue the warrant of arrest or to 
make arrest, S. 99 cannot be of any help to the public servant. {Aitand Baliao 

Praxad v. State of Bihar, A. I, R. 1953 Pal. 313). 


Where the accused was constructing a wall on a land not belonging to 
the complainant and the complainant went over to the appellants to pre¬ 
vent them from constructing the wall and oven partly demolished the wall 
as a result of whtch a quarrel ensued between the appellants and the com¬ 
plainant which ended in injuries to persons of both parties, it was held (1) 
that under So. 96 and 97, Indian Penal Code, if a man is attacked he would 
bo Jusdflod.in the eye oflaw In holding his ground and delivering a counter¬ 
attack provided always that the injury he i^nflicts *elf-defcnce is not out 
of all proportions to the Injury with which ho was threatened ; (2) that the 
aoti o/the appellants done in good ftith for the purpose of resisting unlawful 
aggression are protected because of necessity that the defenders ®uonld be 
aWe to help themselves and repel the atuck : (3) that it is not only the 
injuries already inflicted but the injuries which the attackers might inflict 

if the defender does not save himself, that must be taken into considerat^ 

(4) that under the circumstances it could not be said that the 
should have proceeded to the thana and obtamed poliM help ; and (5) that, 
as the appellants were entitled to the exercise of the right of private dofenw 
and as they did not exceed that right in inflicting injuries that they Mused, 
they should not have been convicted. {Ranmat Ah v. b/r/re, A. i. k. 

All. 338). 


Extent of the Right of Private Defence—If merely during the course 
of a slight hand to hand scuffle with an unarmed person the accused pulled 
out hi 8 knife and stabbed the deceased, it is very difficult to 
did so in the exercise of his right of private defence so as to afford ium the 

benefit of S. 96, I. P. C. Under S. 100,1. P. C.. the right of pnvate defence 
of the body extends under the restrictions mentioned in S. ^^tothe vo^n- 
Ury causing of death only if the accused is the victim of an assault as may 
reasonably cause the apprehension in his mind that death or grievous hurt 
will otherwise be the consequence of such assault; and i® 

that the right of private defence in no case extends to the 
harm thwi it is necessary for the purpose of defence. {T. Alibi v. Government 

of Mysore, A. I. R. 1952 Mys. 10). . . 

Where the appellant gave only one blow with a knife which happened 
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to be in his pocket and it was unfortunate that the blow landed right Into the 
heart and therefore there was death, it was held by their lordships of the 
Supreme Court in Vishifanath v. The State of Uttar Pradesh, (1959 A. L.J. 
884, S. C.) that considering that the appellant had given only one blow with 
an ordinary knife which, if it had been a little this way or that, could not 
have been fatal, it cannot be said that he inflicted more harm than was neces¬ 
sary for the purpose of defence. These things cannot be weighed in too fine 
a set of scales or in 'golden scales'. 

Injury to be proportionate to the attack.—The right of private defence 
could be exercised and a person may strike his adversary whereby death may 
be caused where he has reasonable apprehension that he would be killed. 
But a blow by a fist cannot be returned by hitting with a sword. Whether 
the attack was commensurate with and proportionate to the attack of the 
adversary would have to be determined having regard to the particular fact 
and the circumstances of the case. {State of Hyderabad v. Saddappa, A. I. R. 
1953 Hyd. 207). 


While exchange of abuses went on over thfe grazing of cattle of the 
deceased on the field of the accused, the deceased dealt a lathi blow on the 
accused. The accused attacked the other with the sword he had with him 
which was warded off by the lathi and the accused then hit the deceased on 
the leg with his sword and the deceased fell down injured. The accused 
then went away. The deceased died in the hospital the next day. The plea 
ofrtie accused was self-defence. It was observed that under S. 102 the 
right of private defence of the body commences as soon as a reasonable ap- 
prchension of danger to the body arises from an attempt or threat to conmut 
the oircn^, though the offence may not have been committed and it con¬ 
tinues w long ^ the appre^nsion of danger to the body continues. So long 
as the deccawd had the lathi in his hand he could repeat the attack which 

accused. Under the circumstances the second 
j^tified. Th 9 place of accused’s blow on the leg 
shows that the accused had no intentroh of killing the deceased His whole 
conduct showed that he wanted to disable the deceased from rct^ina the 
attack with the lathi Hence this is a clear casein which 
lant was entit ed to the benefit of private defence of his own person. He 
not be held to have committed the offence under S 304 Indian ^Penal 
Code, and must, therefore be acquitted. (Pheli v. Stated: L R.*“52 S 

«at‘endlng to the caosing of death —Where a 

ived and the women and children fled to the appellant’s pS for 
appTantt'ed two' s^uThicrc^L^rS ‘u wnew'^thift 

“Is Ta?itir^d“"s 

goiaen scales. {Amjad Khan v. State, A. I, R. 1952 S. C. 165). 

cISS W ^Saratel? 

iS it^as^eld'nl^l ^ reaahed 

lull 11 was beia that m such circumstances with 

sc and agitoted mental condition the accused .couff*Mt be said to have 
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the intention to cause death and that he was not guilty. {Ouseph Devasia v 
State, (1951) 6 D. L. R. (T. C.) 153]. 

ThsjneasuEfi-^^tdetence must bear proportion to the quantum of force 
used by the attacker and which.it is necessary to repel. Thus, where the 
aocna^who was attacked by another with a kripan succeeded in disarming 
his opponent by taking away his weapon and showered blows after blows 
inoloduig the serious ones o n the chest, it was held that he must beheld to 
have exceeded the right of self-defence and was guilty under S. 304, Part I, 
L P. C, In the circumstances of the case, the only right that could be conced¬ 
ed to the accused was that he could disable the deceased from doing any 
harm to him, and that as the accused after disarming the deceased went on 
showering blows after blows on him, he acted in a spirit of revenge and exceeded 
his right of self-defence and accordingly he was guilty of the offence of 
culpable homicide not amounting to murder. {Harbans Singh v. Emperor 
223 I. C, 99). 

In deciding whether the right of private defence has been exceeded, 
regard must be had to the comparative physical strength of the accused and 
tat deceased and his conduct at the time of the occurrence. The defence of 
the accused in the instant case was that the deceased was much stronger than 
him ; that he used to harass him on various occasions; that on the night of 
the incident the deceased beat him severely, threw him on the ground and 
throttled him ; that while throttling the accused, the deceased had stated 
that he was going to kill the accused ; that the accused felt suffocated and 
telieved that the deceased who had on previous occasions also beaten and 
harassed him, would in fhet kill him, that he therefore caught hold of the 
hammer, which he found on the ground and hit the deceased on the head. 
On these facts, it has been held that the accused could not be said to have 
exceeded the right of private defence. The accused, a cultivator, could not 
be expected, under the contingencies in which he was placed during the 
scuffle with the deceased, to judge the exact intensity that he should give to 
the blow of the hammer which he delivered on the deceased. {Eama Yeshwanr 
Kamat v. State, 197 8 Cri. L. J. 1843, Goa, Daman and Diu J. C.’s court). 

In the Slate of Orissa v. Ghenu Harijan, 1978 CrI. L. J. 262 (Orissa) 
both the deceased and the accused were heavily drunk. There was a quarrel 
between them. In the course of that quarrel, the deceased rushed 
towards the accused with a lathi in order to assault him. At that time 
apprehending danger to his life, the accused assaulted the deceased. 
It was held that it must be inferred that when in the course of the 
quarrel the deceased, being provoked, rushed towards the accused with a lathi, 
the accused had the right to stay and defend himself and he retaliated by 
assaulting the deceased with the weapon which he had in his hand. The 
parties were Adivasis and they were volatile in nature. Their temper and 
sentiment could not be judged on the same lines as other persons. Thus, 
the accused had the right of private defence and he did not exceed that 
right. 

Right ot private defence of property,—Every person in possession of 
property, movable or immovable, is entitled to defend his possession against 
anyone who tries to evict him by force or to steal from him or to do an act 
which has the effect of causing injury to it. Section 97 lays down that every 
person has a right, subject to the restrictions contained in S. 99, to defend the 
property, whether movable or immovable, of himself or of any other person, 
against any act which is an offence falling under the definition of theft, 
robbery, iwchief or criminal trespass, or which is an attempt to commit such 
offence. 
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Right of private defence Dot a right of reprisal.—The Supreme Court has 

held that a right of private defence given by the Indian Penal Code is essen¬ 
tially one of defsnee or self-protection and not a right of reprisal or punish¬ 
ment. This right is subject to the restrictions indicated in S. 99 of the*^Code 
which are important as right itself. One of them is that the harm inflicted 
in self-defence must be no more than is legitimately necessary for purposes 
of defence. Further, the right is co-terminus with commencement and exist¬ 
ence of a reasonable apprehension of danger to body from an attempt or a 
threat to commit offences under S. 302. It avails only against a danger real 
present and imminent. (Supreme Court Appeal of Parasdas Sinzh A Others 
decided on April 16, 1974). ' 

Right of Private Defence against a Trespasser.—It is well settled that a 
true owner has every right to dispossess or throw out a trespasser while the 
trespasser is in the act or process of trespassing, and has not accomplished 
his possession, but this right is noi available to the true owner if the trespasser 
has been successful in accomplishing his possession to the knowledge of the 
true owner In such circumstances the law requires that the true owner should 

dispossess the trespasser by taking recourse to tlie remedies available under, 
the law. While it Imay not be possible to lay down a rule of universal 
application as to when the possession ot a trespasser becomes .complete and 

awomplishcd, yet one of the tests is to find out who had grown the crop on 
the. land in dispute. ^ 

..u 1 of Q trespasser must be effective, undisturbed and to 

the knowledge of the owner or without any attempt at concealment. For 
Instance a stray or a casual act of possesiion would riot amount to settled 
possession. There is no special charm or magic in the word ‘settled possession* 
nor is it a ritualistic formula which can be confined in a strdt jacket but It 

has been used to mean such clear and effective possession of a person even If 

he is a trespaasor, who gets the right under the criminal law^ to defend hii 
property against attack even by the true owner. Thus in our oS tSL 
nature of possession in such oases which may entitle a trespasser to 

attributes':^ ^**''^** defence of property and person should contain the follo^ 
over a'suffidenify'long*^riS*^' *** P*^*'**’ POUMaion of ptopattf 

contains an element of animus prossendi^ Thf, 1 concealnaent and which 

possess7oV*in the* case *of cXurable* la'nd quality of Mttled 

had been grown by the tresoLar fh^n ’ any crop. If the crop 

destroy thi crop grown ‘’ll® .*'^® rislttto 

which case the trespasser wi/l halTa w/h.®"? ‘®!'® 
owner will have no'^ right of p^ate ® ^®^!“®® 

1971, Nov. 26 1 976 between ^(Criminal ApMal No. 282 of 

Alld. Law Remits Sumrr? S. ^ 
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loer When the right oj private defence of the body extends to 
causing death .—The right of private defence of the body extends, 
under the restrictions mentioned in the last preceding Section, to 
the voluntary causing of death or of any other harm to the 
assailant, if the offence which occasions the exercise of the right 
be of any of the following descriptions hereinafter enumerated, 
namelv :— 

f 

Such an assault as may reasonably cause the ap¬ 
prehension that death will otherwise be the consequericrfc of such 
assault; 


Secondly .—Such an assault as may reasonably cause the 
apprehension that grievous hurt will otherwise be the consequence 
of such assault ; 


Thirdly .—An assault with the intention of committing 

rape ; 

Fourthly.—\i\ assault with the intenvioa of gratifying un¬ 
natural lust ; 

Fifth.—i\n assault with the intention of kidnapping or 
abducting ; 

sixthly .—assault with the intention of wrongfully confin¬ 
ing a person, under circumstances which may reasonably cause 
him to appJ-ehend that he will be unable to have recourse to the 
public authoj'ities for his release. 

Comnieot 

' Section 100. J.P.C.. gives a right of private defence of body to the 
voluutary causing of death or any other harm to the assailant, if the assault 
reasonably causes the apprehension of death or grievous hurt. But if the 
accused exceeds his right and kills hif assailant though he could have caused 

lesser injury the general exception may not apply. In that event the case is 

likely to fall under Exception (2) to S. 300, I. P. C. '(Gtoi Ram v. State. 
A. I. R. 1951 Bhopal. 25). 

To claim a right of private defence extending to voluntary causing of 
death the accused must show that there were circumstances giving rise to 
rcasoAable grounds for apprehending that eiiter death or grievous hurt would be 
caused to him. {Vishvas Aba Kurane v. State of Maharashtra, A. I. R. 1978 S. C. 

414 ) 

The right of private defance of the body extends under the restrictions 
mentioned in S. 99 to the voluntary causing of death or any other harm to 
the assailant if the ort'ence which occasions tbe exarcise of the right be an 
assault as may reasonable cause the apprehension that death or grievous 
hurt will otherwise be the consequence of such assault. Whether the 
apprehension was reasonable is always a question of fact to be determined 
by the surrounding circumstances. The test in such a case is not whether 
there was any actual danger but whether there was reasonable apprehension 
that such danger existed. At the same time it must be borne in mind that a 
man acting under apprehension of death or grievous hurt cannot be expected 
to judge too nicely the situation and modulate his defence step by step. And 

13 
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where the assault has assumed a dangerous form every allowance must be 
made for one who with instincts of self-preservatjon strong upon him, 
mirsues his defence a little further than to a perfectly cool bystander would 

seem absolutely necessary. (Densingh Bapmvigh s. State. Madh. B, L. R. 

1954 Cr. 142). 


The uuestion whether the accused had the right of private defence is 
in every ca^ essentially a question of fact to be decided according to the 
circumstances of each case and decided cases aie not of much help except 
as indicating generally the principles which should be borne in mind in 
deciding the question. It cannot be said that in every case the accused 
cannot claim the right of private defence of person, the moment the 
deceased is disarmed. {BhanvaU Vibha Ohogita v. Stale, A. I, R. 1955 

Sau. I). 


A communal riot broke out in a town betwewjomei^hi refugees 
1 *u t 7*oT"MiisiTTm^ he trouble staflc3 to a locality wliere inobt ol the 

Md sotoe Muslims lost their lives. Alarm lprtad to, another locality whe-te 

the shops of the appellariTand his brother (^both M uslims) were simted and 

^eonle there including the appellant, started closmg their shops. J he 
famlTy ^of the appellant’s brother had taken shelter in the appellant’s po.iipn 
ofTe building m which the two shops ware situated. ^ mob collected 

there and approaclied the appellant's locality and looted his brother’s s_hop 

Md bi to^beat the doors of his S^dp wltrTflfft/s. The appellant bteff two 
shou f^ his gun which caused the death ot one Sindhi and injured three 
other'Siudhis. The question for determination was whether the appellant 
acted in his right of private defence. 

It was held by the Supreme Court that the accused had no time to have 
recourse to the authorities. The mob or crowd had already broken into one , 
baft of the building and was actually beating on the doors of the other p|ri. 
It was also evident that the accused had reasonable ground for apprehending 
that either death or grievous hurt would be caused either to himself‘or his 
family* The circumstances in which he was placed were amply sufficieiiClo 
give him a “'right of private defence of the body even to the extent of causing 
death. These things cannot be weighed in too fine a set of scales or in golden 
scales. Actual looting of the accused-s shop was not necessary before the 
right could arise. The..accused did . not use..more^ force than .\vas necessary. 
{An^ad Khan v. The State, 1952 S. C. R. 567). 


it is not correct to say that a person apprehending danger to bis life 
or grievous hurt should inflict an injury of the same nature to the assailant 
as was caused to him. Under S. 100, I.P. C., the killing of an assailant 
is justified when the victim of the assault apprehends either death or grievous 
hurt. 1 he only restriction imposed is that the person exercising tha right 
should not use more force than is necessary and should not inflict an injury 
out of all proportion to the injury which he received or which he was threatened 
with. Merely because the stab given by the accused was a little deeper than 
the one caused by the deceased he was not guilty of exceeding bis right ot 
private defence. {Faltu v. Stare, 1953 M. W. N. 12). 


Wife's right to private defence.—Where the only inmate of the 
house, her father, was put under restraint by the two companions of the 
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deceased who brought them, it was deemed to be natural for the wife 
(appellant) to think that the only way in which she could prevent her 
abduction was to incapacitate the husband (deceased) from carrying out 
his purpose. She attacked him with knife after he forced open the door 
and caught hold of her by the waist. Placed as she was it was difficult 
for her to judge whether what she had done (killing) was enough to serve 
her object,/. e., prevent her abduction. That accounted for her inflicting 
injury on the neck which resulted in his death. Under the circumstances it 
must be held that she did not exceed her right of private defence. [Suhku 
V. Ow/i, 1951 D.L.R. (Nag. 106)]. 

Term 'Assault’ explained.—^The ‘assault’ referred to in S. 100 does 
not mean the assault, if any, already committed, but it is the assault of which 
an apprehension can reasonably be caused and that assault must be one 
which would amount to an offence. The right is a defensive one. ft is 
granted to a citizen to be exercised for the purpose of preventing an olfence 
affecting his body, being committed. It is not, as it is sometimes misconceived, 
a right of retaliation against the completed offence of assault. {Khetri Be\m v. 
State, A. I. R. 1952 Orissa. 37), 

Term “abducting" explained.—When the word “abductiDg" is used 
in the fifth clause of S. 100 of the Penal Code that word by itself need 
not be an offence in order that the clause may be taken advantage of by or 
on behalf of a person who is assaulted with intent to abduct. AU that the 
clause requires is that there should be an assault which is an offence against 
the human body and that assault should be with the intention of abducting, 
and whenever these elements are present the clause will be applicable. The 
fifth clause ofS. 100 contemplates only that kind of abduction in which 
force is used and where the assault is with the intention of abducting, the 
right of private defence that arises by reason of such assault extends even up 
to the causing of death. The word "abducting” has been used without any 
further qualification to the effect hat the abduction must be. of the kind 
mentioned in S. 364 onwards. ' It was accordingly held by their lordships 
of the Supreme Court in Vishwanath v. The St&te of Uttar Pradesh. {\959 
A. L. J, 884) that when the appellant’s sister was .bein,g abducted, even 
thougl^y h.er husband, and there was an assau TT'Oflrhcrghd she w«is beinu 
coinpell^d by force to go away from her father s place, the appellant would 
have the rlghUoflprivate defence of the body of his sister against an assault 
withlhe intention of abducting her by force and that right would extend to the 

causTng of death. 

When such right extends to causing any harm other than 
death .—If the offence be not of any of the descriptions enumerated 
in the last preceding section, the right of private defence oE the 
body does not extend to the voluntary causing of death to the 
assailant, but does extend, under the restrictions mentioned in 
S. 99, to the voluntary causing to the assailant of any harm other 

than death. 

CommeDt 

Reasonable Apprebension of Danger.—Under S. 101 a person is 
entitled to exercise his right of private defence of the body as against any 
assault other than the first and secondly of S. 100, to the extent of causing 
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grievous hurt. If, after the commission of an assault of a simple or 
grievous nature, there is in any case no further apprehension of assault, 
occasion for the exercise of his right of private defence of the body should 
notarise. At the same time the possibility of inflicting further assault likely 
to cause grievous bodily injury, cannot as a rule be ruled out on the mere 
ground that the injury or the injuries already inflicted are simple. The law in 
this aspect honours the human instinct of self-preservation. 

In considering whether one is entitled to exercise the right of private 
defence of Ws body, one has to place himself in the position of the accused 
in the midst of the circumstances in which the accused stood and to form 
his opinion whether for the accused in those circumstances, it was not 
fairly wise tc apprehend an injury to the body as would entitle the 
accused to exercise the right that the accused claims to have done. Where 
a defendant charged with murder asserts that he killed in self-defence, 
his state of mind at the time of killing becomes material and an important 
element ir determining his justification for his belief in an impending attack 
by the deceased. The reputation of the deceased for a violent, dangerous or 
turbulent disposition is thus a circumstance which would cause such a belief. 
Again the previous relationship between the deceased and the accused and the 
deceased’s aggressive temperament arid disposition shown in his conduct 
at the lime of the assault must go a great way to cause belief in the mind 
of the accused in an impending danger to life accompanied with little chance 
of escape. 

But mere threat, not carried out and later completely abandoned fol¬ 
lowed by the retracting of steps by the threatener would not justify any 
assault from the person threatened, as he must have been convinced that 
the person threatening did not mean to carry out the empty threat. {Khetri 
Bewa v. State, A. 1. R. 1952 Orissa, 37). 


Munney Khan v. State of Madhya Pradesh 
[1^0 (2) Saprenie Court Cases, 480) 

Facts.—The Trial Court and the High Court of Madhya Pradesh 
found that one Reotisingh picked up a quarrel with the appellant's brother 
Zulfiquar, overpowered him, threw him on the ground and sat on his chest. 
The appellant seeing his brother beaten came to his rescue and tried to 
save him by giving first blows to Reotisingh. When he did not succeed 
he took out a knife and stabbed him in the back. On these facts the 
Trial Court and the High Court convicted the appellant for the offence 
of murder under S. 302 and sentenced him to life imprisonment. In the appeal 
by the accused in the Supreme Court the question for decision was 
whetherthe right of self-defence of the body of his brother which had 
accrued to him could justify his act in stabbing Reotisingh in his back to 
cause his death. 


Decision . Held Per Bbargava, J.—Reotisingh was the aggressor and 

was causing hurt to Zulfiquar, the brother of the appellant, so that a right 

of self-defence ot body of his brother Zulfiquar had accrued to the appel- 

right, however, could not justify the act of the appellant in 
stabbing Reotisingh m his back so as to cause his death. The right of private 
defence was a very limited one. It only extended to causing hurt of any 
Kind to Reotisingh, but it did not provide any justiheation for giving a fatal 
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blow. Such a right of private defence is governed by S. 101. I. P. C. and is 
subject to two liinitations. One is that, in exercise of this right of private 
defence any kind of hurt can be caused, but not death; and the other is 
that the use of force does not exceed the minin^um required to save the 
person in whose defence the force is used. In these circumstances, in the 
present case, when Zulfiquar was being given fist blows only, there could 
be no justification at all for the appellant to stab Reotisingh with a knife 
and particularly to give him a blow which could prove fatal by aiming 
it on his back. The use of the knife itself was in excess of the right of 
private defence and it became much more excessive when the blow with 
the knife was given on a vital part of the body which, in ordinary course 
of nature, was likely to cause the death of Reotisingh. From the fact fhat 
the blow was given in the back with a knife an inference follows that the 
appellant intended to cause death or at least intended to cause such injury as 
would, in the ordinary course of nature, result in his death. In adopting 
the course the appellant would have been clearly guilty of the ofience of 
murder had there been no right of private defence of Zulfiquar at all. Since 
such a right did exist the case would fall under the exception under which 
culpable homicide does not amount to murder on the ground that the death 
was caused in exercise of the right of private defence but by exceeding that 
right. An ofl'ence of this nature is made punishable under the first part of 
S. 304, l.P. C. Consequently the conviction of the appellant must be under 
that provision and not under S. 302, I. P. C. 

PerDuaJ.—The right of private defence is codified in Ss. 96 to 100, 
I. P. C., which have all to be read together in order to have a proper grasp 
of the scope and the limitations of this right. By enacting these sections 
■ in the Code the authors wanted to except from the operation of its penal 
clauses of acts done in good faith for the purpose of repelling unlawful 
aggression. This right is available against an offence and, therefore, where 
an act is done in exercise of the right of private defence such act cannot give 
rise to any right of private defence in favour of the aggressor in return. 
This would seem to be so even if the person exercising the right of private 
defence has the better of his aggressor pro\ided of course he does not exceed 
his right because the 'nomcnt he exceeds it he commits an ofience. There 
is no right of private defence in cases where there is time to have recourse 
to the protection of public authorities. The right of private defence is essen¬ 
tially a defensive right circumscribed by the statute available only when the 
circumstances clearly justify it. It should not be allowed to be pleaded or 
availed of as a pretext for a vindictive, aggressive or retributive purpose. 
According to S. 97 this right vests even in strangers for the defence of body 
and properly of other persons againt otlences mentioned therein. The 
Court* have therefore to be careful in seeing that no one on the mere pretext 
of the exercise of the right of private defence takes side in a quarrel between 
two or more persons and infiicts injuries on the one or the other. In a case 
when two parties are having a free fight without disclosing as to who is the 
initial aggressor it may be dangerous as a general rule to clothe either of 
them or his sympathiser with a right of private defence, if however one 
of them is shown to be committing an offence affecting human body then 
that would of course seem to give rise to such a right. If there is no initial 
right of private defence then there caji hardly be any question of exceeding 
that right. 

In the result, the appeal was partly allowed, ilic^ coiuiction under 
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S. 302, I. P. C. set aside and the appellant was convicted instead under the 
first part of S. 304, I. P. C. The sentence of imprisonment for life was set 
aside and, instead, sentence of seven years’ rigorous imprisonment was 
awarded. 

-^'"^102. Commencement and continuance oj the right of private 
'defence of the body .—The right of private defence of the body com¬ 
mences as soon as a reasonable apprehension of danger to the 
body arises from an attempt or threat to commit the offence 
though the offence may not have been committed ; and it conti¬ 
nues as long as such apprehension of danger to the body 
continues. 


Comment 

It is clear from the wording of S. 102 that the right commences and 
continues as long as danger to the body lasts. The extent to which the exer¬ 
cise of the right will be justified will depend not on the actual danger but on 
whether there was reasonable apprehension of such danger. There must be 
an attempt or threat, and consequent thereon an apprehension of the danger, 
but it should not be a mere idle threat. There must be reasonable ground 
for the apprehension. 

in Deo Narain V. State of Uttar Pradesh 1(1973) 11 S. C. J. 137] the 
High Court of Allahabad, while upholding the conclusions of the trial court 
that the accused person had the right of private defence and that they were 
justified in exercising that right, held that, in its opinion, that right had 
been exceeded by the appellant Deo Na rain in inflicting the spear injury on 
the chest of Chandrama deceased, which was responsible for his death. 
The reasoning of the High Court in convicting the appellant was that it was 
only if the complainant’s party had actually inflicted a serious injury on the 
accused that the right of private defence could arise justifying the causing 
of death. 

In appeal by special leave their lordships of the Supreme Court observed 
that, in their opinion, the High Court seemed to ha\e erred in law in convicting 
the appellant on the ground that he had exceeded the right of private defence. 
What the High Cuurt really seemed to have missed was the provision of law 
embodied in S. 102, I. P. C. According to that section the right of private 
defence of the body commences as soon as a reasonable apprehension of 
danger to the body arises from an attempt or threat to commit the offence 
though the offence may not have been committed and such right continues 
so long as such apprehension of danger to the body continues. The threat. 
howe\er, must reasonably give rise to the present and imminent and 
not remote or distant danger. This right rests on the general principle that 
where a crime is endeavoured to be committed by force, it is lawful 
to repel that force in self-defence. To say that the appellant could 
only claim the right to use force after he had sustained a serious injury 
by an aggressive wrongful assault is a complete misunderstanding ■ of 
the law embodied in the above section. The right of private defence is 
available for protection against apprehended unlawful aggression and not 
for punishing the aggressor for the offence committed by him. It is a prevent¬ 
ive and not punitive right. The right to punish for the commission of 
offences vests in the State (which has a duty to maintain law and order) 
and not in private individuals. If after sustaining a serious injury there is 
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no apprehension of further danger to the body then obviously the right of 
private defence would not be available. Again, the approach of the High 
Court that merely because the complainant’s party had used lathis, the 
appellant was not justified in using his spear is no less misconceived and 
unsLipportable. It cannot be laid down as a general rule that the use of 
lathi as distinguished from the use of a spear must always be held to result 
only in milder injury. Much depends on the nature of the lathi, the part 
of the body aimed at and the force used in giving the blow. If. therefore, 
a blow with a lathi is aimed at a vulnerable part like the head, it cannot be 
laid down as a sound proposition of law that in such cases the victim is noi 
justified in using his spear in defending himself. In such moments of 
exciten>eni or disturbed mental equilibrium it is somewhat difficult to expect 
parties facing grave aggression to cooly weigh, as if in golden scales, and 
calmly determine with a composed mind as to w-hat precise kind and severity 
of blow would be legally sufficient for efiectively meeting the unlawful 
aggression. The High Court was therefore wrong m denying the appellant 
the right of private defence on the sole ground that he had given a dan¬ 
gerous blow with considerable force with a spear on the chest of the 
deceased though he himself had only received a superficial lathi blow on 

his head. 


103 When the right oj private defence of property extends to 
causing dfith.-Tht right of private detence of property extends, 
under the lestrictions mentioned in section . 99, to the volun¬ 
tary causing of death or of any other hann to the wrong-doer, 
if the offence, the committing Ol which, or the -attempting 
to commit which, occasions the exerci^ ot the right, be an 
offence of any of the descriptions hereinafter enumerated, 

namely :— 

First, —Robbery ; 

Secondly .—by night ; 

Mischief by fire committed on ain building, tent 
01 vessel, which building, tent or vessel is used as a human dwel¬ 
ling, or as a place lor the custody of property ; 

fourthly.—Thth, mischief or house-trespps, under such 
circumstances as may reasonably cause apprehension that death or 
grievous hurt will be the consequence, if such right of private 

defence is not exercised. 


Commeot 

Section 100 catalogues the cases in which the right of private defence of 
the body extends, under the restrictions mentioned in S. 99, to the voluntary 
causing of death. The present section, however, catalogues the cases in 
which the right of private defence of property extends, under the restrictions 
mentioned in S. 99, to the voluntary causing of death. 

The causing of death in order to prevent the commission of i n ortence 
p ecified in cl. (4J will be justified only where that offence is si Iflcient to 
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cause a reason?i)le apprehension of death or grievous hurt. This clause will 
not apply wheji the apprehension of death arises by reason of the interven¬ 
tion oX the person or persons exercising the right of private defence. (Mithu 
Pemdey atid others v. State of Bihar, A. I. R. 1966 Pat. 464). 

104. When such right extends to causing any harm other than 
death. —the offence, the committing of which, or the attempt¬ 
ing to commit which, occasions the exercise of the right of 
private defence, be theft, mischief oj criminal trespass, not 
of any of the descriptions enumerated in the last preceding sec¬ 
tion, that right does not extend to the voluntary causing of death, 
but does extend, subject to the restrictions mentioned in section 
99, to the \'oluntaiy causing to the wrong-doer of any haim other 
than death. 

Comment 

* ^ 

Section 104 in effect lays down that if the offence occasioning the 
exercise of the right of private defence be theft, mischief or criminal trespass, 
i.e.,not of the description noted above in S. 103, the right does not extend 
to the voluntary causing of death, but does extend, subject to the restrictions 
mentioned in S. 99, to the voluntary causing to the wrong doer of any harm 
other than death. 

The right of'privatc defence of property does not justify the causing 
of death in all cases in which theft, mischief or house-trespass is being com- 
mitted. It is only when the act which amounts to the offence is such as 
per se to cause a reasonable apprehension that death or grievous hurt will 
result, that ^he causing of death is justified. It does not apply when the 
apprehension of death arises by reason of the intervention of the person 
exercising the right of private defence. Section 104 applies in c.asc8 where 
an injury (but not death) is inflicted on ihe offender in the course of his 
committing the offence. It does not apply to a case where death has been 
caused in exercise of the supposed right of private defence. {Ramram Muhton 
V. King, I. L. R. 26 Pat. 550). 

Section 99 lays down that there is no right of private defence (i) 
against an act which does not reasonably cause the apprehension of death 
or of ^levous hurt, if done, or attempted to be done, by a public servant or 
by the di^rection of a public servant acting in good faith under colour of his 
though that act or direction may not be strictly justifiable by law; 
(n) m cases in which there is time to have recourse to the protection of 
the public authorities; (iii) nor does the right of private defence extend 

. f inflicting of more harm than it is necessary to inflict for the purpose 
of defence. ^ ^ 

105, Commneement and continuance of the tight of private defence 

of property, rhe right of private defence of p:oocrty commences 

when a reasonable apprehension of dangc” to the pi operty com¬ 
mences. I- r / 

, . private defence of property against 

theft continues ull i) the offender has effected his i-etwat with the 

px^j),erty, or either (u) the assistance of public authorities is ol^ 
tamed, or (iii) the property has been recovered. 
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Robbery ,—The right ot private defence of property against 
robbery continues as long as (i) the offender causes or attempts 
to cause to any person death or hurt or wrongful restaint or (ii) 
as long as the fear of instant death, or of instant huit, or of in¬ 
stant personal restraint continues. 

Criminal trespass or mischief ,—The right of private defence of 
property against criminal trespass or mischief continues as long 
as the offender continues in the commission of criminal trespass 
or mischief. 

House-breaking by The right of private defence of 

propeity against house-breaking by night continues as long as 
the house-trespass which has been begun by such house-breaking 
xontinues. 

Conuneat 

Section 105 should be interpreted as meaning that the right of private 

defence of property against theft comes to an end if the oll'endor has effected 

his retreat with the property or the assistance of the public authorities has 

been obtained or the property has been recovered. The offender can probably 

be said to have effected his retreat when he has once got clear off, having 

escaped immediate pursuit or pursuit not having been made. {Punjabrao v. 

Emperor, 1945 N. L. J. 349). 

$ 

Extent of Ss. 105 and 99.—Section 105 deals with the commencement 
and continuance of the right of private defence of property, but S. 99, 
which is the more general section, lays down that there is no right of private 
defence at all when there is time to have recourse to the protection of the 
public authorities. The burden of proof is on the accused. 

106. Right of private defence against deadly assault when there 
is risk of harm to innocent person ,—If in the exercise of the right 
of private defence against an assault which reasonably causes the 
apprehension of death, the defender be so situated that he cannot 
effectually exercise that right without risk of harm to an innocent 
person, his right of private defence extends to the running of that 
risk. 

Illustration, 

A is attacked by a mob who attempt to murder him. He cannot 
effectually exercise his right of private defence without firing on the mob. 
and he cannot fire without risk of harming young children who aie mingled 
with the mob. A commits no offence if by so firing he harms any of the 
cUldven. 

Gotripnlla Venkataslva Sobbryam v. The State of Andhra Pradesb. 

[1970 (1) Snpreme Court Cases 235] 

Facts.—^The appellants, who were tried on 22 charges by the Additional 
Sessions Judge, MasuUpatam, were acquitted of all the charges. The 

14 
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State preferred an appeal to the High Court. There was a difference of 
opinion between the two learned Judges of the High Court, one Judge up¬ 
holding the order of acquittal on the plea of private defence and the other 
coming to the conclusion that the prosecution case was proved by evidence. 
Under S. 429 of the Code of Criminal Procedure, 1 898, the case was placed 
before a third judge who accepted the prosecution case and convicted the 
appellants on some of the charges. The accused appealed to the Supreme 
Court confining their arguments to the question of of right of private defence. 

Observartons of (he Court.—The Supreme Court, as already adverted to^ 
earlier, thus explained the law on the subject : 

A 

The right of private defence of person and property is recognised in all 

free, civilised, democratic societies within certain reasonable hunts i ose 
limits are dictated by two considerations : (1) that the same right is claimed 
by all other members of the society and (2) that it is the State which geneially 
undertakes the responsibility for the maintenance of law and order. 1 he 
citizens, as a general rule, arc neither expected to run away for safety when 
faced with grave and imminent danger to their person or property as a f^sult 
of unlawful aggression, nor are they expected, oy use of lorce, to right the 
wrongs done to them or to punish the wrongdoer for commission of offences. 
The right of private defence serves a social purpose and as observed by the 
Supreme Court more than once there is nothing uiore degrading to the 
human spirit than to run away in face of peril. [Mufism Ram v. Delnt Aamin- 
istratim (Crl. App. No. 124 of 1965 , decided on 27-11-1967)] and [Malma v. 
State of Rajasthan (Crl. App. No. 23 of 1960. decided on 30-10-1962]. But 
this right is basically preventive and not punitive. It is in this backgroimd 
that the provisions of Ss. 90 to 106, I. P. C., which deal with the righi ol 
private defence have to be construed. According to S. 96 nothing is an 
offence which is done in the exercise of the right of private defence and under 
S. 97 subject to the restrictions contained in S. 99 every person has a right to 
defend m) his own body and the body of any other person against any 
offence utfecting the human body and (2) the property whether movable or 
immovable of himself or of any other person against any act which is 
offence falling under the definition of theft, robbery, mischief or criminal 
trespass or which is an attempt to commit these offences. The right of private 
defence, according to .S. 99, does not extend to an act which does not reason¬ 
ably cause the apprehension of death or of a grievous hurt if done or attempt¬ 
ed to be done by a public servant acting in good faith, etc., and there is also 
no right of private defence in cases in which there is time to have recourse 
to the protection of the public authorities. Nor does it extend to the inflict¬ 
ing of more harm ih;ui is necessary to inflict for the purpose of defence. 
Section 100 lays down the circumstances in which the right of private defence 
of the body extends to the voluntary causing of death or of any other harm 

to the assailants. They are: (1) if the assault which occasions the exercise 

of the right reasonably causes the apprehension that death or grievous hurt 
would otherwise be the consequence thereof, and (2) if such assault is 
inspired by an intention to commit rape or to gratify unnatural lu.st or to 
kidnap or abduct or to wrongfully confine a person under circumstances 
which may reasonably cause apprehension that the victim would be unable to 
have recourse to public authorities for his release. In case of less serious 
offences this right extends to causing any harm other than death. The right 
of private defence to the body commences as soon as reasonable apprehension 
of danger to the body arises from an attempt or threat to commit offence 
though the offence may not ha\c been committed HDd it continues as long as 
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the apprehension of danger to the body continues. The right of private 
defence of property under S. 103 extends subject to S. 99, to the voluntary 
causing of death or of any other harm to the wrongdoer if the offence which 
occasions the exercise of the right is robbery, house breaking by night, mis¬ 
chief by fire on any building, etc., or if such offence, theft, mischief or house 
pass in such circumstances as may reasonably cause apprehension that death 
or grievous hurt will be the consequence, if the right of private defence is 
not exercised. This right commences when reasonable apprehension of danger 
to the property commences and its duration, as prescribed^ in S. 105, in case 
of defence against criminal trespass or mischief, continues as long as the 
offender continues in the commission of such offence. Section 106 extends the 
right of private defence against deadly assault even when there is risk of harm 

to innocent persons. 

Their lordships of the Supreme Court felt satisfied that accused No. 
10 was fully justified in using his gun in exercise of the right of private 
defence against the party of the prosecution witnesses who had come to the 
spot in support of the occupiers to use force in removing the btmi and who 

actually did use it and mercilessly beat up the accused persons and that 
accused No. 10 did not exceed this right. The fact that the plea of self- 
defence was not raised by accused No. 10 and that he had on the contrary 
pleaded alibi did not, in their view, preclude the Court from giving to him 
the benefit of the right of private defence, if, on proper appraisal of the 
evidence, and other relevant material on the record, the Court concluded that 
the circumstances in which he found himself at the relevant time gave him the 
right to use his gun in exercise of that right. 

Tn the result, the appeal was allowed and the appellants were 
acquitted. 
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CHAFER V 

OF ABETMENT- -p 

(Ss, 107-^120) 


Analogous law.—The present chapter deals with the law accwscfrics 
as the same is known in English law. Accessories are.the pcrson>eQacfinied 
in the -crime otherwise than as principals. They are of three kinds : (i) 

accessory befbre the fact ; (iil accessory-at the fact ■ and (iii) accessary after 


Where several persons take parnn the commissiopt^f an ollence, each 
of them may contribute to the^eWing of criminal a^in different degrees. 
One who is the actual perpetrator of crime is icj^Qd principal in the first 
degree. An accessory before the ftLcfji one who ^rectly onmHrectly pro- 


accesspi 


principal 


degree. An accessory before the one who ^rectly onmHrectly pro- 

N^euxfis by any means the comm^^OTof any f elony and who is not actually or 
^‘coiistructively present at commission. Xn accessory at the fact, also 
known as a principal of the second degree, is one by whom the actual prepe- 
trator of the-crime is aided and abetted and who is actually or constructively 
present at the scene of offtnee. Section 114 deals with this class or^^^ettors. 
An accessory after the fact is one who, knowing that a ^felc^ nas been 
committed and not being the wife of the felon, in any wav secures or attempts 
to secure the escape of the felon, wlie^^ by harbouring him or otherwise. 
He is the person who knowing a felony \to have been committed receives, 
relieves, comforts or assists the felon, 

The present chapter deals onljrJSniii^such offenders who are accessories 
before or at the fact. . ^ 

Crime jnay assume any of the i 

n) Oue person may persuade^'SnSher tS'do anmicgal act or aid in the 
commission of an offence. This is known as abetment. ^ 

(2) Two or more persons may agree to do an unlawful. act or a lawful 

act by unlawful means. This is known as conspiracy. It is not necessary 
that the abettor should concert the offence with the person who commits it; 
he may as well engage in the conspiracy in pursuance of which the offence is 
committed. .CLcj^trr^ -ptC^ 

(3) Two ^ more persons directly participate in the commission of an 

illegal act^_,..^fC zv •» I ' 


committed. .CL^try^ 

(3) Two^ more persons directly participate in the commission of an 
illegaU^^^ ^ I ^ 

of a thing .—A person abets the doing ot a 
thing, who. , - , 

First .—I ngtigyc s any person to do that thing ; or 
Secondljy ,—Engages with one or more other person or persons 

in any conspiracy for the doing of that thing, if an act or illegal 

omission takes place in pursuance of that conspiracy, and in order 
to the doing of that thing ; or 
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s. ^ 

ptirdly. —Intentioi 
the doing of that thing. 






OP ABETMBNT 




" ■ Vio^ 


ty^xplanation L —A person who by wilful misrepresentation, 
or by wilful concealment of a material fact which he is bound to 
disclose, voluntarily ca uses or procures,_ oi- a ttempts to cause or 
procui^e, a thin^Ttcr—bfi dbne, is saiq lo instigate the doing of that 

thingT 


llluslrali^^ 


A, a public officer, is authorised by a warrant from a 
to apprehend Z. B, knowing that fact and also that C is noi Z, wdftmy 
represents to A that C is Z, and thereby intentionally causes A to apprehend 
C. I^e B abets by instigating the apprchensipn of C. 

[/^Explanation 2.—Whoe ve r, 

the commission of an act , does an ything in oi^er to tacilitate the 
commission ol that act, and th erebyTgaTI^ the rpAmiss^ ^ , 

rngoTtnat^,/^ 

Comment 


K'KJliilllkOOlWkl 

thereof, Ts said to aid th 


S 


The word “instigate*- means urge forward or to provoke, 

incite, urge, or encourage to do an awy . , . . 

^.-AlCSot-donc, after an offence# is complete^ is not abet^nt within the 

ntefttrtng of Sr4iIL.i- P* 

Emperor, ZTCr, L. j ;..452). 

uj^^wt^^nMtive^whether”thc giving was voluntary or in response 
A. I. R. 19>2 Oriss a 289). 

■W^TtS" constitute abetment, the abettor must be shown to have 
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)t enough 0Qmpn3K^innhe‘rcquiremenfe of^^ Indian 

‘s.^ W.**'* V T^%alTo} 'unar 

’to' flHst' U L abetmeot.-Mere intention not followed by any 
act oa^t oonsUtute any offence, and an indirect preparation which does ^ 
not amount to an act'so as to amount to a commencement of the offenM 
Sees no°cLHtut^ther a principal offence or an attempt or a^e^^ 

the same. ■‘71P1 „ . -,. 1 , .. 

1 person abets an offence, who abets eithei 

the crwtfmTsionjBLnn nff^iy-,1^0^ t^m mission^ an act which 

woulci-®c-3iS''^nw if committed by -a ptgS bn cat > a fate by^at^ 

committing ap Offeiice 'with thb same '-intent ion_or^ knowledge's 

that of fRi^bettor. T' ' 

Explanation L—The zhttmeni of the illegal oigggibP.of an 
act may amount to an offence although the abettor may not him¬ 
self be bound to do that act. . 


f ‘r 


no 
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Explanation 2,~To constitute the offence of abetiijMt it is 
not necessary that the act abetted should be committedt^r that 
the effect requisite to constitute the offence should be caused. 

Illustrations. 

(!^_^istigates B to murder C. B refuses to do so. A is guilty of 
abetting B to commit murder. 

(b) A instigates B to murder D. B in . 
stabs D. D recovers from the wound. A is guilty of instigating B to commi 

murder. 

, / Explanation 3.-H is not necessary that the person 
siiould be capable by law of committing an offence, or that he 
should have the same guilty intention or knowledge as that of the 
abettor, or any guilty intention or knowledge. 

s Illustrations. 


with a guilty intention, abets a child or lunatic to commit an 

act be committed or not, is guilty of abetting an offence. 

tW-A with the intention of murdering Z, instigates B, a child u;)der 
seven^sofage to do an act which causes Z’s death, B in consequence 
of the abetment^does in the absence of A and thereby causes Z's 

death Here thoutth B was not capable by law of commitfng an offence, 
A i Habk to'be punched in the same manner as if B had been capable by 
law Of committing an Offence, and had committed murder, and he is. there¬ 
fore, subject to the punishment of death. 

A instigates B to set fire to a dwelling-house. 0. in consequence of 

the Imsoundness of his mind, being incapable of knowing the nature of the 

act or that he is doing whut is wrong or contrary to law. sets fire to the house 
in consequence of A’s instigation. B has committed no offence, but A is 
guilty of abettipg the offence of setting fire to a dwelling-house and is liable 
to the punishment provided for the offence. 

intending to cause a theft to bo committed, instigates B to take 
property belonging to Z out of Z’s possession. A induces B tp believe that 
the property belongs to A. B takes the property out of Z’s possession, in 
good faith, believing it to be A’s property. B, acting under this misconcep¬ 
tion, does not take dishonestly, and therefore does not commit theft. But A 
is guilty of abettfng theft, and is liable to the same punishment as if B had 
committed^eft,/ 

^-'^planalion 4. —The abetment ol an offence being an offeru r, 
the pbetnient oi sneh an abetment is also an offeiue. 

Illustration. 

''■^A instigates B to instigate C to murder Z. B accordingly instigates 
C to mureer Z, and C commits that offence in consequence of B's instigation. 
B is liable to be punished for his—^Pence wit-h the punishment for murder, 
and, as A instigated B to conunit the offence, A is also liable to the same 
punishment. ^ 

Explanation J,—it is not necessary to the commission of the 
offence of abetment by conspiracy that the abettor should concert 


V 
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Z. U is agreed ihai A shall 
plan to C mentioning that a 
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the offence with the person who commits it. It is sufhcint it 
he engages in the -onspiiM y iti pursuance of whi< h the offence is 
committed. 

^ ///ustration. 

wim B a plan for poisoning 

administer lU^'^ison. B then explains the . , 

third person is to administer the poison, but without mentioning A > ^ name. 

C agrees to pcocurethe poison, and pr ocu res and delivers it to B for the 
purpose of its Being used in the manner explained.^ A administers the 
poison ; Z dies in consequence. Here, though A and C have not conspired 
together, yet C has been engaged in the conspiracy in pursuance of which 
Z has been murdered. C has, therefore, commrtted the"x>frencc defined in 
this section and is liable to the punishment for murder jff , 

Commen t 

The abetment of an abetment is an oft'ence though the second abetment 
is ineffective The expression ^'abetment of such an abetment m the latte, 
half of Explanation 4 to S, 108 would include aUo the instigation of a person 
who refuses to instigate the commission of an oilence. (In re. ^jaiauum — 
Ped<H. 1950 M. W. N. 723). 

An abetment of an ptTence is no more or no less an abetment ot the 
offence. It is not, therefore, correct to say that an abetment of an abetment 

is not its^an offence. (1. L. R. 1945 K.ar. 275). 

-Merc knowledge that the principal intends to commit crime does not 
constitute an accessory before the fact. But where a person p found to hire 
a car to another, knowing that it is going to be used by the hirer tor unlaw¬ 
ful purposes, it must be hJ Id that he must formally have lent it for that 
purpose and it is certainly enough .o constitute him an accessory before 
fact, whether the unlawful purpose was merely general or particular 
when the defence put by him is that he did not 'end the car and did no 
know thatiit was put to an unlawful use. v^^iW/oivc [l9o^) I All 

E. R. 15]. / 

/>rn6*!/m.-“(a) A. with a guilty iutention. abets a child or a lunatic to 
commit ict which would be an offence, if committed by a person capable 

by law ofcommiulng an offence, and having the same intcmion Ub A. l he 

act is not committed. 

A is guilty of abetting the oilence whether the act be committed or not 
for under S. 108. Explanation 3. it is not necessary that the person abetted 

should be capable by law of committing an offence, or that he should have 

the same guilty intention or knowledge as that of the abettor, or any guilty 
intention or knowledge. 

(b) A knows Z to be behind a bush. B does not know it. A intending 

to cause or knowing it to be likely to cause ZN death mduce> B to fire it the 

bush. B fires and kills Z. 

A is guilty of abetment of murder as according to S. 108 of the Indian 
Penal Code a person is guilty of abetment of an act which would be an 
offenc-c if committed with the same intention or knowledge as that oi the 

abettor. 

(c) A offers a bribe to B. a public servant, as a reward for showing 

A some favour in the exercise of B’s official functions. B accepts the 

bribe. f 
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A has abetted the oflence defined in S. 161, viz., that of a public servant 
taking gratification other than legal remuneration in respect of an official act. 
B is guilty of an offence under S. 161. 

(d) A instigates B to give false evidence. B, in consequence of the 
instigation, commits that offence. 

A is guilty of abetting the oftence of giving false evidence and is liable 
to the same punishment as B. 

(e) A in order to avoid pecuniary injury or personal molestation offers 
a bribe to a public servant. 

The limits of the application of the doctrine of necessity as an excuse 
for an act otherwise criminal are those prescribed in S. 94, I. P. C. viz,, a 
person is excused from the consequence of any act, except murder and 
offences against the State punishable with death, done under fear of instant 
death. Therefore a person who, in order to avoid pecuniary injury or penonal 
molestation, offers or gives a bribe to a public servant is liable for abetment 
of the offence of taking an illegal gratification. [P- Gangaram v. The Crown, 
I. L. R. (1950)^ag.229], 

JS^SrA^^^,>^betment in India of offences outside India* —A person 
abetSao-off^cc within the meaning of this Code who, in India, 
abets the commission of any act without and beyond India which 
would constitute an offence if committed in India. 

lllustraiion. 

A. in India, instigates B, a foreigner in Goa, to commit a murder in 
Goa. A is guilty of abetting murder. 

Comment 

Section 108-A makes an abetment in India by its citizen of an act com¬ 
mitted in a foreign territory an offence punishable under the Penal Code if it 
would constitute an offence if committed in India. 

The illu^ration appended to the section needs revision in view of the fact 
that Go^jL^Rw a part of India. 

Punishment of abetment if the act abetted is committed in 
cenw^wnce and where no express provision is made for its punishment *— 
vhioever abets any offence shall, if the act abetted is committed 
in consequence of the abetment, and no express provision is made 
by this Code for the punishment of such abetment, be punished 
with the punishment provided for the offence. 

Explanation, —An act or offence is said to be committed in 
consequence of abetment, when it is committed in consequence of 
the instigation, or in pursuance of the conspiracy, or with the aid 
which constitutes the abetment. n 

Illustration^ 

(a) A oilers a bribe to B, a public servant, as a reward for showing A 
some favour in the exercise of B’s official functions^ B accepts the bribe. A 
has abetted the offence defined in S. 1^1^ 

(b) A instigate B to give false evidence. B, in consequence of the insti¬ 
gation, commits that offence. A is guilty of abetting that offence, and is liable 
to the same punishment as B. 


. OF ABBTUBirr 


-OF ABETMENT 

srl ' '»"4"“ tnsSK 

absence and thereby 'Causes Z’s“Seat'h''^He™”B't'gunt7ormurde^ ‘“a^’s 
for rau°rder®"‘“^ conspiracy, and is liable to the puni^h^nt 

ComiueDts 

nr instigate another to an act when he actively suecect^ 

takes any means or language, direct or indirect, whetfer t 

mem ‘‘j®. o^^erpress solicitation or of hints, insinuation or encourage¬ 
ment. {Baby John v. State, A. I. R. 1953 T. C. 251). ^ 

It cannot be laid down as an inflexible rule that a conviction for abetraem 
ca^ot be made in a case where the accused is charged with the main offence 
only, and no separate charge has been framed under S. 109. If the accused 

of the facts, which constituted abetment, although the charge was 
made for the main offence and if there has been no prejudice to the accufod 
Py the omission to frame a separate charge for abetment, he can be convicted 
tor abetment even though the charge for the main oflence fails. (Damodor Sahu 
V. State, A. 1. R. 1955 Orissa, I56)^j. ^ 

110. Punishment of abetit^t if person abetted does actw^th dif¬ 
ferent intention from that of abettor. —Whoever abets the commission 
ot an offence shall, if the person abetted does the lot with a 
different intention or knowledge from that of the abettor, be 
punished with the punishment provided for the offence which 
would have been committed if the act had been done with the 
intention or knowledge of tlie abettor and with no other. 

ConimcDls 

A charge of abetment does not become incompetent because of the 
acquittal of the principal offender on the ground that t.is act was innocent. 

, _ Where an accused does the act with the intention of o^usine creater 
injury than what is intended by the abettor and the actual injurv caused is 
not the consequence of the abetment, S. 110 and not S. Ill applies An 
abettor is only liable for what he himself intended. 

when one act abetted and different act 
dow^.—Whcii an act is abetted and a different act is done, the abe> 
tor IS liable for the act done, in the same manner and to the same 
extent as if he had directly abetted it : 

Provided that the ^ct done was a probable conse¬ 
quence of the abetment, and was committed under the influence of 
the instigation, or with the aid or in pursuance of the conspiracy 
which constituted the abetment. ^ 

Illustrations. 

l!!?- ^ a ®hild to put poison into the food of Z, and gives 

him poison for that purpose. The child, in consequence of the Instigation 
by mistake puts the poison into th^ by the side of th^t 

of Z. ^ Here, if the child was acting under the influence of A's instigati^. 
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and the act done was under the circumstances a probable conscqucn^ 
“the abutment. A is liable in the same manner and to the same extent as if he 

had instigated the child to put the poison into the food of Y. 

(b^ A instiaates B to burn Z's house. B sets fire to the house and at the 

Bame time commits theft of property there. A, though guilty of abetting the 
burning of the house, is not guilty of abetting the theft; for the theft was a 
distinct act, and not a probable consequence of the burning. 

(c) A instigates B and C to break into an inhabited house at midniglU 
for the purpose of robbery, and provides them with arras for that purpose, a 

and C break into the house, and being resisted by 2, one ot the 

der Z, Here, if that murder was the probable consequence of the abetment, a 

is liable to the punishment provided for murder. 

Comment 

A person is guilty of abetment provided only that the act which he 

does is a probable consequence of the abetment and is comimtted under the 

influence of the instigation. (Naimuddl £mperor. 44 Ci. U. i- md- 

112. Abettor when liable to cumulative punishment for act abetted 
and for act done.-li the act for which the abettor , is liable under 
the last preceding section is comnyitted in adjlitton to the aa 
abetted, and cons^titutes a distinct offence, the abettor ts liable to 

punishment for each of the offenecs. 

Illustration. 

A instigates B to resist by force a distress made by a public servant. 
B. inconsequence, resists that distress. In offering the resistance B volun- 
tari V cause! grievous hurt to the officer executing the distress. As B has 
committed bolh the offciica of resisting the distress, and the offence ot volun¬ 
tarily causing grievous hurt. B is liable to punishment for both these 
offences ‘ and if A knew that B was likely voluntarily to cause grievous hurt 
in resisting the distress, A will also be liable to punishment for each ot the 

offences. 

Comment 


Under S. 112 the abettor is punished for the offence abetted as well as 
the offence committed, and in tnis way it extends the principle enshrined m 
S. Ill of the Code. 

113. Liability of abettor for an effect caused by the act abette^ 
different from that intended by the abettor,' —When an act is aljcttcd 
with the intention on the part of the abettor of causingapniti- 
cular effect, and an act for which the abettor is liable in conse¬ 
quence of the abetment, causes a different effect from that intend¬ 
ed by the abettor, the abettor is liable for the effect caused, m 
the same manner and to the same extent as if he had abetted the 
act-with the itentiou of causing that effect, provided he knew that 
the act abetted was likely to cause that effect. 

Illustration, 

A instigates B to cause grievous hurt to Z. B, in consequence 
instigation, causes grievous hurt to 2. Z dies in consequence. Here, il A 
knew that the grievous hurt abetted was likely to cause death, A is liable to 
be puBUhed with the imprisonment provided for murder. 
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Comment 

111 'J fi® *’* ’’*?'* <=°“j“ction with S. 111 of the Code. Section 

TK. n j" a different act than the one abetted. 

, t .5*5' ‘he act done is the same as the 

® j i®u' the effect caused by the act abetted is different from that 

intended by the abettor. 


Thus when B beats C indiscriminately with a heavy stick he must be 
presumed to know that he was likely to cause C*s death and if death is 

actually caused A who abetted the act and helped C in the attack is also 

equally 

present when offence is committed. —Whenever any 
pei’sonru'ho if absent would be liable to be punished as an abettor, 
is present when the act or offence for which he would be punish¬ 
able in consequence of the abetment is committed, he shall be 
deemed to have committed such act or offence. 


Comment 


Section 114 is only brought into operation when circumstances amount¬ 
ing to abetment of a particular crime have first been proved, and then the 
presence of the accused at the commission of the crime is proved in addition. 
It is necessary first to make out the circumstances which constitute abet¬ 
ment so that, if absent, he could be liable to be punished as an abettor, 
and then to show that he was also present when the oHence was committed! 
To a case, therefore, where the abetment was committed at the lime when 

the offence was being committed the section applicable is _^109 and not 

S. 114. {Ch^ iotey y. ^mpetpr. 1947 A. L .J. ^5) ' ^ 

Section IT^- appli cTTb a caS^Vhere a person abets the commission of 
an offence, some time before it takes place and happens to be present at the 
time when the offence is committed. It is not applicable to a case where 
the abetment is at the time when th: offence takes place and tbe abettor 
helps in the commission. When a person who abets the commission of 
an offence is present and helps in the commission of the offence he is guilty 
of the oftence and not merely of abetment except in a few ,cases like rape or 
bigamy. ' ^ 

Where A facilitates the stabbing of C by B holding Cs hands while B 
stabbed C, A must be deemed to liave aided tJ;c commission of the offence 

CrTlI taS^iOZdlJ^ 

Where the petitioner the driver of a lorry, allowed a minor to drive 
lorry and sat by the side_ of the minor and the driving by the minor caused 
an accident to avert which the lorry was stopped by applying the brakes 
suddenly, as a result of which four passengers were injured, it has been held 

... , . . , 1^ ... a . as a principal offender under 

^ t ^ t ^ a a a A A .... J. A A A ^ 

{Jiam 

PuDisbrnent for abetment of offence 


11**, 
Rup. 


1 


v^a, anu »u punisnaoie unaer as . an H 219 

R. 1951 Puni. 418). -- 


I. P. C 


r / r punishable with death or imprisonment 

JorltJe-~iJ offence not committed.^\Shoi:vcY abets the commission 

ot au offence punishable witlvleath or imprisonmendfor life shall 
it that offence be not committed in consequence of the abetment’ 
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and no express provision is made by this Code for punishment of 
such abetment, be punished with imprisonment of either descrip¬ 
tion for a term which may extend to seven years, and shall also be 
liable to fine ; 

If act causing harm be done in consequence, —And if any act for 
which the abettor is liable in consequence of the abetment, and 
which causes hurt to any person, is done, the abettor shall be 
liable to imprisonment of either description for a term which may 
extend to fourteen years, and shall also be liable to fine. 

lllusuation, 

A instigates B to murder Z. The offence is not committed. If B had 
murdered Z; he would have been subject to the punishment of death or im¬ 
prisonment for life. Therefore A is liable to imprisonment for a term "which 
may extend to seven years and also to a fine ; and, K any hurt be done to Z 
in consequence of the abetment, he will be liable to imprisonment for a term 
which may extend to fourteen years, and to fine. 

116. Abetment of offence punishable with imprisonment'—if offence 
be not committed, —Whoever abets an offence punishable with impris¬ 
onment shall, if that offence be not committed in consequence of 
the abetment, and no express provision is made by this Code for 
the punishment of such abetment, be punished with imprisonment 
of any description provided for that offence or a term which 
may extend to one-fourth part of the longest teim provided for 
that offence ; or with such fine as is provided for that offence, or 
with both; 

If abettor or person abetted be a public servant whose duty it is to 
prevent offence, —And if the abettor or the person abetted is 
a public servant, whose duty it is to prevent the commission of 
such offence, the abettor shall be punished with imprisonment of 
any description provided for that offence, for a term which may 
extend to one-half of the longest term provided for that offence, 
or with such fine as is provided for the offence, or with both. 

Illustrations. 

(a) A offers a bribe to B. a public servant, as a reward for showing A 

some favour in the exercise of B*s official functions. B refuses to accept the 
bribe. A is punishable under this section. 

(b) A instigates B to give false evidence. Here, if B docs not give false 
evidence, A has nevertheless committed the offence defined in this section, and 
is punishable accordingly. 

(c) A, a police-officer, whose duty it is to prevent robbery, abets the 
commission of robbery. Here, though the robbery be not committed. A is 
liable to one-half of the longest term of imprisonment provided for that 
offence, and also to fine. 

(d) B abets the commission of a robbery by A, a police officer whose 
duty it is to prevent that offence. Here, though the robbery be not committed. 
B IS liable to one-half of the longest term of imprisonment provided for the 
offence of robbery, and also to fine. 
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Comment 

tK. accused, unsuccessfully offered a bribe to 

the Head Clerk of the Forest Officer for getting some trees he had purchased 
for the marking of the trees as required by the notification, it should be held 
t^t even though the Head Clerk may not have been in a position to do the 
official act in question, the accused, viz., the bribe-giver was guilty of the 
offence under S. 165, read with S. 116, as soon as he offered gratification 

to him as a motive or reward for doing it. As between the taker and giver 
of the bribe, the latter is by far the worse of the two, and deserves stringent 
punishment. {Raj Lai Data v. State, A. 1. R. 1951 H. P. 1). 

117. Abetting commission oj offence by the public or by more than 
ten persons, —Whoever abets the commission of an offence by the 
public generally or by any number or class of persons exceeding 
ten, shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with 
both. 

Illustration. 

A affixes in a public place a placard instigating a sect consisting of more 
than ten members to meet at a certain time and place, for the purpose of 
attacking the members of an adverse sect, while engaged in a procession. A 
has committed the offence defined in this section. 

Comment 

Section 117 punishes abetment of the commission of an offence by the 
public generally or by more than ten persons with imprisonment of either 
description for a term which may extend to three years, or with fine, or with 
both. 

An offence of abetment under S. 11/ does not necessarily involve an 
offence under S. 143, I. P. C., the offence of unlawful assembly. {Agha Nazur- 
ali Sultan Muhammad v. Emperor, 43 Cr. L. J. 68). 

118. Concealing design to commit offence punishable with death or 
imprisonment for life, —Whoever intending to facilitate or knowing 
it to be likely that he will thereby facilitate the commission of an 
offence punishable with death or imprisonment for life, 

voluntarily conceals, by any act or illegal omission, the exist¬ 
ence of a deisgn to commit such offence or makes any representa¬ 
tion which he knows to be false respecting such design ; 

if offence be committed, —shall, if that offence be committed, 
be punished with imprisonment of either description for a term 
which may extend to seven years, or, 

*/ off^^^^ committed, —if the offence be not committed, 

with imprisonment of either description, for a term which may 
extend to three years ; and in either case shall also be liable to 
fine. 

Illustration. 

A knowing that dacoity is about to be committed at B, falsely informs 
the Magi>(r.\ic that a dacoity is about to b© committed at C, a place in an 
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opposite direction, and thereby misleads the Magistrate with intent to facil¬ 
itate the commission of the offence. The dacoity is committed at B in pur¬ 
suance of the design. A is punishable under this section. 

119. Public servant concealing design to commit offence which it 
is his duty to prevent, —Whoever, being a public servant intending 
to facilitate or knowing it to be likely that he will thereby facil¬ 
itate the commission of an offence which it is his duty as such 
public servant to prevent, 

voluntarily conceals, by any act or illegal omission, the 
existence of a design to commit such offence, or makes any j'epve- 
sentation which he knows to be false respecting such design, 

if offence be committed, —shall, if the offence be committed, be 
punished with imprisonment of any description provided for the 
offence, for a term which may extend to one-half of the longest 
tc] rn f)f such imprisonment, or with such fine as is provided tor 

tliat offence, or with both ; 

if offence be punishable with deaths etc, or, if the offence be 
punishable with death or impi isonment for life, with imprison¬ 
ment of eitbe)- desci iption for a term \vhich may extend to ten 

years 

if offence be not committed, —oi-, if the offence be not committed, 
shall be punished with imprisonment of any description provided 
for the offence, for a term which may extend to one-fourth part of 
the longest term of such imprisonment or with such fine as is pro¬ 
vided for the offence, or with both. 

Illustration. 

A. an officer of police, being legally bound lo give information of all 
designs to commit robbery which may come to his knowledge, and knowing 
that B designs to commit robbery, omits to give such information, with intent 
to facilitate the commission of that offence. Here A has by an illegal 
omission concealed the existence of B’s design, and is liable to punishment 
according to the provisions of this section. 

120. toncealing design to commit offence punishable with im- 
prisomnent, —Whoever, intending to facilitate or knowing it to be 
likely that he will thereby facilitate the commission of an offence 
punishable with imprisonment, 

voluntarily conceals, by any act or illegal omission, the 
existeneje of a design to commit such offence, or. makes any vt~ 
presentation which he knows to be false respecting such design, 

if offence be committed, —shall, if the offence be committed, 
be punished with imprisonment of the description provided for 
the offence, for a term which mas' extend to one-fourth, and. 
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if offtms ^ not committ$d ,—if the offence be not committed, 
to one-eighth, of the longest term of such imprisonment, or with 

such fine as is provided for the offence, or with both. 

Comment 

Sections 118 to 120 penalise the concealing or facilitating the commis¬ 
sion of an oft'ence. They provide for a special kind cf abetment. 

Whoever voluntarily conceals, by an act or illegal omission, the 

existence of a design or makes a false 

to facilitate the commission of an offence shall be liable when the comrais 

sion of the offence is punishable— 

(a) with death or imprisonment 


for 


life 


(b) with imprisonment 







(i) if the offence 
is committed, seven 
years and fine ; 

(ii) if the offence 
is not committed, 
three years and fine. 

(S. 118). 

(i) if the offence 
be committed, one- 
fourth of the long¬ 
est term of such 
imprisonment and 
same fine as for the 
offence ; 

(ii) if the offence 
is not co'mmitted, 
one-eighth of the 
longest term of 
such imprisonment 
and same fine, as 
for the offence. 


(S. 120). 

when a Dublic servant conceals the existence of a design or makes any 
raise rSresenS respecting it, with a view to facilitating the_comm.ss.on 
I.f an onence which it is his duty to prevent, he shall be Pumshed 


(c) Where the offence be punishable 

with death or imprisonment for life 

Where the offence is punishable with 
imprisonment 
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(i) with imprison¬ 
ment extending to 
ten years. 

(ii) if the offence 
is committed—one- 
half of the maxi¬ 
mum imprisonment 
for the offence or 
same fine as for the 
offence, or both. 

(iii) if the offence 
is not committed. 

one-fourth of the 
maximum impris¬ 
onment for the 
offence, or same fine 
as for the oflence, or 
both (S. 119). 
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CRIMINAL COl^SPIRACV 
(Ss. t20-A~^120.B) 
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120-A. Definition of criminal conspiracj^.—When tv^o ormoic 

peisons agree to do, or cause to be done,*^ 

(1) an illegal act, or ^ 

acrFf-frl^i f*- .which is l oot ilie g^ by illegal means, such an 
agreement is designated a criminal conspiracy ; 

agreement except an agreement lo. commit 

a criminal conspiracy unless some act 
besides the agreement is done by one or more parties to such 
agreement in pursuance thereof. ^ 

..It- is immaterial whether the illegal act is the 

uhmate object of such agreement, or is merely incfdental to that 

Comment 

Ingredients of Criminal Conspiraev _Thp inorA.^' . r i 

of criminal conspiracy are (I) that tVre must be af nor 

persgns who are alleged to betvvMQ Jhe 

jor doing of an illegal act, or (b) for doine 
may-not Itself be ille gal- and m 

conspiracy to commit an ofTcncQ ot heMfian a 

distiE^tion irai^n ^ 

but do' not con^tute an 

conspiracy is completed by theact_Qf aprPA^^fn* • the criminal 

there must be sona^cXd_^njs3y one^^ 

‘0 e«e5Uhe_2bi5^ereof_. /. i'.lEere'must the agreement 

Criminal conspiracy as defined in S no a ^ *“ 

IS an agreement by two or more oersonc h ^ Indian Penal Code 

act or an act whichTiTbf'iirpp^-Kv"nip>an illegal 

fflSffl^gomm on de.7^-^n-^ general conspTr^y. there 

ance of the c ommon Hetiipn furt her- 

'onejmegrated and unitcd_e^^ to ach^rTRr-^^-^ ^^se£a^e_j 2 ai^ in 

ILaware that he has a part to vla^~lrr~7 'Ea£h_£ine 

notjm^all its secrets ox' the mea£s“by ^^^-L-^^nsEUiacjx^^ 
acco mglih ed. The evil scFeme purposfe_ia_to be 

puFS^me ^oin-aTiTOTO^ !?^niay. drop 

'^<A' <K^ 
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from time to time be found expedient. N^_techniques may be invented 
and new mean's~in^~be’3^ised for advancement of the common plan. A 
general conspiracy must be distinguished from a number of separate conspir¬ 
acies having^a similar general purpose. Whe re different groups of persons 
co-op erate towards their separate ends without any privity with each other, 
each combination constitutes a separate conspiracy.. The common intention 
of the conspirators then is to work for the furtherance of the common design 
of his group only. IX foM. Husain Umav Xochra^eff . v. K. S. Dal[psi>ig hJ± afid_ 

another, etc,, (1970) 1 S. L. .i.. 149] 

The gist of the olTence defined in S. 120-A, Penal Code, which is itself 
punishable ns a suh.stantive offence is the very agreement between two or 
more persons to do or cause to be done an illegal act or a legal act by illegal 
means subject how’ever to the proviso that wl ^re_ the agreement is not an 
agreement to commit an offence the agreement does not amount to a con¬ 
spiracy unless it is Followed yip’by au overt acLdone by one or more persons 
in pursuance of such an .agreement^ There must be a meeting ot minds in 
the doing of the illegal act^or the aoing ot a legal act by illegal means, ll 
in the furtherance of the "Conspiracy certain persons are induced to do an 
unlawful act without the knowledge of the conspiracy or the plot they 
cannot be held to be conspirators, though iliey may be guilty ot.au otfence 
pertaining to the specified UnTawful act. The ofience of conspiiacy is 
complete, when two or more conspirators Iravc agreed to do or cause to be 
done an act which is itself an oftence,'in which case no overt act need be 
established. Jt is also clear that an agreement to do an illegal act which 
amounts to a conspiracy will continue as long as the members ot the 
conspiracy remain in agreement and as long as they are acting in accord 
and in furtherance of the object for which they entered mtoihe agrecinent. 
(Lenart Schu\dLr v. The Dire ctor of Lnforri‘ ment, Ddfn.. (I )7n I S. C.. .1. 

199). 

Illustratioo -Where on the allegations in the complaint A-2 asked A-1 
to help him in acquiring foreign exchange abroad illegally and A-1 agreed to 
hefp him, the agrwment though initially may not have been an offence was 
nonetheless all offence subsequently. A-1 did not withdraw from it and 
was said to have continued to carry out that agreement. A-! s h^lp 
necessary for A-2’s design. It would, therefore, appear that on tlic alieg^ions 
contained in the complaint A-i and A-2 could be charged with an offence 
under S., 120-B '•''^d with Ss. 4 (3). 5 (1) (o) and 9 of the foreign Exchange 

Reflation Act. {ibid.). 

In Pill MUiil_v. The State aj Punja b U.978 Ci. L. .1.. 189 : A. I. R. 

1977S C '^433) their lordshiipT'of the Supreme Court observed that the 
offence of/criminal conspiracy under S. J20-A is a distinct offence introduced 
for the first time in 1913 in Chap. V-A of the Penal Code. The very agree- 
mentT concert or league is the ingredient of the offence. I t is no t necessary 
that all the conspirators must _k^o.w each and Ci.my _de.iiiiL oE - the conspirucy 
as long a^ H^v arc copai ticipau>rs..iii_ the main object ol thc--<a>nspirac>. 
There may "be so niagy^evlcfis and^c;JuiUlues adopted lo achieve th.e common 
goal of UiecSEpirany-aad may be division ol performances in the chain 

of actionsv^i one object to achieve jhc reaUnd of which every collaborator 
must be awiffrmTd~Tn~wltB^~'eacTi one of them must be interebied. 


must ^hcre may be plurality of means soipe- 

eventmfcTrownW one another, amongst the conspirators. In achieving 
i)a! s^veTar^TTeocer by some of the couspirators even 

16 




122 


IKDIIN PENAL CODE 


[S. 120A 


unknown to the others. The only relevant factor is that all means adopted 
and illegal acts done must be and purported to'T^rn -furtherance of the 
objector the conspiracy even though there may be sometrmes'Tmsflfe or over- 
shootirrg^’by^rae" of the'conspirators. Even lf s~o me steps are’ resorted to by 
one^tjwo orth'e , conspirators the kBowtedge~of" the 'Otliers it will 

not affect the culpability of_thQse_jp^ers'\Wieii they are associated with ,Jhe 
obKcr] 2 t_Ih® conspiracy. The signific ance or^ crinuj^al conspiracy^ urlier 
S, T20-A is~~br6 u^r out pithily by the SupTeTneXou rtjnSrfer ayti• v. fho 
State oj Bombay T. 0*71762," 1778r thus : -- ^ 


"The gist oLthe offence i s an agreement to break the law. The 
parties_tOuau.ch an agreement will be guilty of criminal conspiracy, 
thougl^the illegal actagreed to lie done has not been done. So too, 
an ingredient of the offence that all the parties should Hgree 
to do ^ "singTc illegal act. It m ay c onrpiHsc the commission' tJf a 
numSer of acts. Under S. 43 of the indiairPenaTT ^d ll_ an ac t ,^puld 
be ilJe^r Tflr is an offence or if it is prohibited byTaw^ Under the 
first ch:^c tlic^accuscd^arech’arged’JwitK having conspired to do three 
categories of illegal acts, and the mere fact th at a ll of them could noi 
be conyicreffleparately-in-'TespVct of eacfr of the offences Tias no Telc- 
vancy in considering the question whether the offence of conspiracy 
Iws been committed. They are all guilty of the offence of conspiracy 
to do illegal acts, though forlndividual offences all of them may not 
be liable.” 

Conspiracy conysls not merely in the intention of two or more but in the 
^agreement of two or more to do an unlawful act or to do a lawful act by un- 
yl awful means. So long as a design rests in the intention only, it is not indict- 
able. {Mu/ cahy v. 1«68 L. R. 3 H. L.. 306. 317). 

'^^Mial_jngredicnt of the offence of criminal conspiracy is the agnje* 
tneniJo ail offence, f Although ffierc must be agreement there need 

be proof o^T direct meeting or ci>mbihation : the agreement may be inferred 
from ^rcumst^nces raising a presu mption of a _cbnc erte d~plan ro carry pufjhc 

The charge of conspiracy is thus, capable of-being proved 
dtroct .evidence, oc .by proof of circumstances from which a legitimate 
inference of the existence of an agreement can be drawn. {B. N. Mufeherfi 
Ef^croi, 1945 N. L- J. 71). 

v/ According to the definition of criminal conspiracy in S. I20-A I. P. C. 






SmoLBanM.(\955) 2 S. c 

agreement to 3 o an illegal act. 
for 111.4aI,p^ comm^ilchemmg. Sui^^ agicement can be proved either by 

Icircumstantial evidence or by both! It‘Ts not necessary 

nat there s.iould be exprcss-pruof.of the. agreement^ for from The acts^and 

conduct of the putties the agreement can be infened. For instance? if i^n 
^ proy®^ That the accused pursued by similar acts. thc_same object, offen by 
tne same means, one performing one part of the act and the other another 

^ct,. so as to _co.raplc_te ji \vith a view to the attainment of 

ineo,jc^ vvmch they were jpursuing. tiie court will be at perfect liberty to 
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conclude that thex^had conspired together to effect that object. Pjoved acts 
of rh»ntij( .T^y 'vnr iniis persons belonging to one -group at various ^“6®^ 

various pl^s^ by the same devices would 

existence oTa conspiracy. (N adir Ali Barga Z mdi^^^te of I.P.. I960 

h 1^1101 the law that every conspirator must b; prcsint at every stage 
of Ihi cons^TTaSy. If the conspirator ”'>-^t“id had^agreedjoj^e^^^^^ 

desigraad had not resiled trom that s^rcv.. - , 1 v 5m/e of Myswe, 

continued to'be'alparty to the conspio.w;y. {Cj>vi tu> yatu j 

A. I. R 1926'Mysore 275). 


S. 12Q- A is the bare eagag j,tne^ana_p^M^-^ 
law eve‘p 5 pugrth£TnegaricL_^s^_j_^^^J^^ oC the common 

under S:3ijilllS-S?jaa55S‘0!LoLay,W of criminal 

mte'ntion_^.oL-alLJ^-ail^e^^^^^^ individual would be liable 

- ^ > • I — 


-Th^ 



190 n Pumshinent oj criminal conspiracy. (1) Whoesci ^l- 
, 120-B. .^“'”7"!",,tocominit an oftence puiushable 

pac^y to a i-fiminal ' Mi^pa tio.j.-ous imprisonnttent for 

withtir;^, inipnsomncnt for luc no express provi- 

a tenn of two yeiis p„„i.shment of su::h a conspiracy. 

r'punUhS « it he had .b..>.d such 

a crimirwUonsp^V j ^ either description fora 

-- Commeot 

' The essential .ng.^ient °f 

Sbje.^ Wh^n two or more persons agree to carry into effect, the 

ve7y plot ij an act itself. ^ conspiracy are not members from the 

^''*.1“-'.'^*Lnsdracv only later doef not make them any th^ess 
start buUpin^^ihe con^P't^y ‘ ^ ^^e often required to do various 

liable to coviction ,^e accused come in only at a later stage, 

acts at various f “'"re „ot members of the conspiracy. They are 

it cannot be said that y e ^ j ^ promote the object ol t.ie 

U S POB. 

in the char^c^ arc in *aid of the ultimate crime and 

offences .dessrife.ed.jn--UiA-^^^ - nlararaliiv of objects of the conspiracy. 

char/ed with the ultimate offence. 
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which of the criminal conspiracy is beside the point in charge 

under ^ T20-B,""Penar as long a^e.ijs a party to the conspiracy with 

the end in view. When the other co-accused have been individually and 
specifically charged with cheatinir'_t> 7 lTiers 6 naU^^ and the object of criminal 
conspiracy is absolutely clear, it could not be said that the object is merely 
to cheat simpliciter under S. 417, Penal Code. {Yivth Pal v. The State of Pimiab 
A. f. R. 1977 S. C. 2433). . -'' ’ 

Proof of conspiracy.—It i» not always possible to give direct evidence 
about conspiracy. It can be inferred fr(Tm the circumstances proved. If, at 
dfead of night, a number of people entered a house armed with deadly 
weapons suc h as guns, I^cjjs, choppers, and explosives, it cannctbewiih'- 
any legitimate ohject.' The weapons themselves being of dangerous nauire if 
there is any 'evidence to sh ow thatlhe accused persons had the use of one or 
the other of the weapons in mflicting injuries on the deceased and’the 
members of his family, Tt Ts' easy to infer thai they proceeded to the scene 
with the common object that was to be achieved by the use of such daMerous 
weapons. {Jo.^eph P<7rg/;eve v. 1955 Cr. L. .1. 996). ^ 


Conspiracy is a matter of inference deduced from certain criminal acts 
of the jiartjes a.ccused. done m pursuance of an apparent criminal purpos^n 

confmon between them. 

^ ..... 

Abetment and conspiracy.—As regar^ the difference between abetment 

and conspiracy the former is lhe ^vider: ~oTrnie. two ; in poi jit of fact jt js 

^ ^nus_ of which . the..^offeace-nf. conspiracyis_a s_pecies. Abetment n^ie 
com~mittedjn_v<irj ou8 wavi en umerated in Ss. a nd ^108 a nH~ conspiracy is 
ofie of them In the,next_ plMg.abet_ment_j >g/> .ve is nota_subsiautive offence’ 
while cnmmal co nspiracy is a suMO-ntivC-QfleQg.e-by itself aniT^Q pTTnichoki.: 
as such. ^ • 

^Punishment of abetment) and 
120-jB, JjP*_C^puni^hni^t_eLcTinunaI conspiracy) 4re quite distinct There 
IS no analp^-he^^ S..and S. 109, J. P C Ther^rnTy be-^ elemem 

^ conspiiacy, butconspiraev_SQ methin t ; than- an aSei- 

Conspira^ to commit an offence is itself an offence and tLpersbn can 

'it An mta Lai H aara a nd_pthe|-j^ v. Empernr (42 I r r r®! ^ 


,Tn 1^1 naara an a_itf ners^ v. Empg rnr (42 i r R r«i 

poSonf undw?hek.wS'iiJb"* b" *^^th 

to endanger life and thereby thereof 

^the IndigLfl PenaLCode. The ^used punishable under S. 120-B 

was acquitted by the Session^ Judge bift __Onc of ^hem 

apbeal preferred by the Governm^^nf ^ convicted. On an 

Kv/'fk<k ii—^ agains t th e agniij t t ai o f oti<> 

by (he remaining accused against their conviiiiinnThT^i • 

laia dowii by the High ;CoirU>£CalcattaT^ ^ principles were 

conspiracy' even "bouTb''the*'itlee ,r''^r-^^ criminal 

to be doni had not be^u do. e ^ h ‘°-d® «'• 

tWs' reyiecirihar ,n otHeF \>llence^e“in^^ii?''"r -*t‘'"’_pther oflences in 
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attenwting to do some act to carry out the intention ; conspiracy, on the 
othertandj consists simply in the agreement or confederacy to do some act, 
no nfattftr' whether it is done or not. The gist is the bare agreement and 
association to break the law whether any act be done in pursuance thereof by 
the conspirators or not. 

2. A person may be guilty of criminal conspiracy even thougli the illegal 
act, which he has agreed to do, has not been done, for the crime of conspiracy 
consists ohTylb the agreement or confederacy to do an illegal act by legal 
means oraTTegal act by illegal means. 

3. On a charge of conspiracy the defence is entitled to insist upon 
proof of reasonable ground for beliet that the persons named in the charge 
have con^ir^d together before particular facts are proved to show that one or 
more of 1 m a ccused took part in it. 

" 4 , The charge of conspiracy must not be indefinite. The courts must 
state the illegal purpose and design of the agreement entered into between 
the*Tccuscd with such certainty as fo lead to the neces¬ 

sary conclusion that it was an agreement to do an act in violation of the 

law. 


In the result, it was found that the evidence on the record was not 
enough tp^ustaii the ^charge of conspiracy against the awused, who were 
awordingTy' acqiiitte'd. The, Government appeaj. hied against acquittal was 

di^ssed. " ^ 


\y£> 






CHAPTER VI 

OF OFFENCES AGAINST THE STATE 

Ss. (121—130) 

Introduction.—The present chapter comprises ten sections. Sections 
and 122 deal with preparation, conspiracy and the actual waune 
of war^gainst the Government of India. Section 123 deals with abetment by 
crimiiral concealment of arms with intent to facilitate design to wage war 
Section 124 deals with assault on President, Governor, etc., with intent to 
compel or restrain the exercise of any lawful power. Section 124-A deals 
with sedition. Sections 125-127 refer to hostile acts against any Asiatic Power 
in alliance witti the Government of India. The present chapter is, therefore 
directed to the securing of external and internal peace. ' ^ ' 

Classification of Offences against the State.--The offences icain«r th^ 
State may be classified as under : 

( 1 ) Waging, or attempting or conspiring to wage, or colicctinc men and 

ammunition to wage war against the Govemmem of India (Ss. ill 121.A 
122 and 123). 

(2) Assaulting President, or Governor of any Slate with intent to compc* 
or restrain the exercise of any lawful power (S. 124) ; 

(?) Sedition (S. I24A) : 

(4) War against a power at peace with the Government tff India or 
committing depredations on the territories of such power (Ss. 125-126) j 
and 

(5) Permitting or aiding or negligently sufi'ering the escape of or rescu¬ 
ing or harbouring, a State prisoner. (Ss, 128-1.^0). 

Waging War am: Other Cognate Offences 

The waging ol' war is the attempt to -accomplish by violence any purpose 
oi a public nature. When a multitude of persons rise and assemble to attain 
by force and violence any object of a general public nature, it amounts to 

levying war against the Government. It is not the number of the force but 

the purpo^ind intention, that constitutes the olVence and distinguishes it 
trom ri^^any other rising for a private purpose. 

•^U ^ ii c Uo n het wyn l evy in g w mijimLxlDt.—The distinction between levy 
uHi"' . Comimuing a riot seems to consist iaihL 

' ‘^ther. Where the rising 

Ih^ private purpose, interesting only to 

K fr n‘csisiiiig OP Calling lU quesiioii thc King*s author- 

u""* however numerous or outrageous the mob 

Tmt i!l^ suppose a mob were to rise, 

i^riHin n>risn break into a particular prison and rescue 

ifh^rtv ^'^ 1 ‘hned. or oblige the magistrates to set them at 

J/h ^ ^ f provisions m a certain market. All such 

acts, though severely punishable, and though they may be resisted by force, 

or authon\°v^nF th* Notlung is pointed against cither the person 

wherever the rising or insurrection has for 
Its ooject a general purpose, not confined to the peculiar views and interests 
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of persons concerned in it. but common to the whole community, and 
striking directly the Kinsj's authority or that of Parliament, then it assumes 
the character of treason. For example, if mobs were to rise in dilteirent 
parts of the country lo throw open all enclosures and to resist the execution 
of the law regarding enclosures wheresoever attempted, lo pull down all 
orisons or Courts of Justice, to resist all re\enuc officers m the collecting 
of all or any of the taxes : in short, all risings to accomplish u general 
Durooseor to hinder a general measure, which by law can only be author¬ 
ised^ or prohibited by authority of the King or Parliament, amount to 
levvine of war against the King and have always been tried and punished 
of treason. U is. therefore, not the members concerned, nor the force 
employed by the people rising in arms, bui the object which they nave 
in view that determines the character of the crime, and will make i 
either rioi or treason, according as the object is ol ^ 

or private and local nature. [Andrew Haniie v. Ai/ig. I8_0-I Si. Tj. (N. S.) 
6101. 

ar Lo wusl u.a ry ur abcU uig i^ogi'ng oj 

war agaxht the G^ernwent of r 

thrCoveinmeut of IiKlia. or attcmpls to wage siuli wai, oj. obcls 
the waging of such war. sliaU-bf punished with ticath. or impris¬ 
onment for Hfc.juui shalljlso bc habk: to fine. 

///uxfration. 

(U)< joins an insurrection against the C.ovci nment ol India. A has 
committed ihc offencc'dcfinod in ihissecupn. . 

(bl Repealed by A. O. 1950 (26-1-1950). 

Comment 

of waging oi attempting ^O'^^gewar 
Code it is necessary to show that (a) 
aJeT wa ti atfempted to wage s,uch war or abetted the waging of su5fi 

such waf was against the Govcrn.nent of Ind.a.-^ 

-Th^ ^^xnr^sion'waKing war’means and can only mean “waging war 

asuafi^^ I*' words, in order to support a con- 

ni the ? j. not enough to show that the persons charged 

fo obtain possession of an armoury and hav^vhen called upon 

to ^Srren-^nt used the rifles and" aTimrormroTr-Sb^ against the 

KinXiroops. It must also be shown tha-T-C^izurc ot the armoury syas 
part and parcel of a planned operation and i^hat their intention m resisting 
noons of the King was to overwhelm and defeat these tioops and ihcn 
ig andcruhaS^^ with which they might :'neei until 

^ther the IcadeFs o^nuig noesession o he 

nachinery of Ciovernmeni or uiUil _ ihosc jn posjtcssion, (iT u >u UKtli\ ih. 

demands of their leaders./— 

The words 'conspires lo overawe by means of crnninal force or the 
show of criminal force the Central Oovernmeni or any State (.overnment 

■tcarly embrace not merely a conspiracy to raise a general insurrection, but 
ilso a^conspiracy to overawe the Central Government or any State Govern¬ 
ment by the^organi/ation of a serious not or a large and nnnultuousunlaw- 

M assembly. (Mir Ha.m, Khan v. State. A. I. R 1951 Pat. 60). 

n No snecifi c number of . pe rsons is necessary to _ wnstttute an o l Te nr^ 
under S. 121 T. F. nnm bet„cQncerned and -the raaoofii in -ivhiyh 
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I * ^ true criterion is quo animo 

did the gathering assemble Th^^jet^qQh^g^tJierta^^ be to attain 
by force and violence an object of a general public nature. therebV^iUne 
directly againsq the Kinjg Tauthoiitv. - 


li is the t’undainental right of every citizen to 
theories and idea!i.and_ta 4 Dr 0 pagateLt]iem__a nd work 
so long as he does not seek: to do so by force and 
any provision of law. ^ 


have -his own political 
for their establishmefit 
violence or contravene 


1 hus where the pledge of a society aniouts only to an undertaking to 
propagate the political faith that, capitalism and private ownership arc 
dangerous to the advancement of society and work to bring about the 
end ofcapitahsra_and private ownership and the establishment ofasocial- 
ist sMe_foc which others are already working under the lead of the. wofVing 

classes, it h as been held ( i) tha t it^ was open to the members._of the society 
19 .^chievetheseobjects by all peaccfrl means, ceaselessly figHti^g~]?ubtlc 
opinion that inigntoe against Fhem and opposing those who desired* the 

^ order of society and the present government: 

(M) that Jt would also be legitimate to presume that they desired a‘change 
in the existing Government so that they could carry out their pro^fttinmc 
and^poiicy. BuL Irom these it did not follow that the society desired to 
bring about the change by force and n iolence : (iii) that the ,mere use of the 
words 'nght and ^war’ in their pledge did not necessarily mean that the 
society pTarrned to achieve its object by force and violence. [Vasu Nair v 
fmvancora’Cochin State, A. 1. R. 1955 Trav. Co. 33). 

It is remarkable that, while under the general law as to abetment a 
distinction is made for the purposes of punishment between abetment which 
has succeeded and abetment which has failed. S. 121 does away with the 
distinction and deals equally with an abettor whose instigation led to a 
war and one whose instigation has taken no effect whatever. Another unusual 
feature is that m virtue of the provisions of S. 94 compulsion is not a defence 

to a charge under S. 121. although i( might well, according to the circum¬ 
stances, operate in mitigation of punishment. 


pnnc^\ and accessory in an 
olfence under S. I-l, I, P. C. tor the purposes of punishment, there is a 

d.nerence between men who plan and c.secute a raid and those who swept 
aiong in the maelstiom of events and sudden frenzy, participate in an otfence 
of that kind. (Magait Lai v. King Emperor, 1946 N. L I 139) 

Waging war and rioting.-fl^ere .br a ^ear distinction between waging 

war against the State and comnfming a riot. A risf-ig or tumtHt can beheld 

author^tv in question Ute 

ro^ he Lthe, h7nH"Th^ accomplish some private purpose. 

futhorstriking directly^at the 
■iKainst the Stitp /< z assumes the character of a wa^Avaged 

A. i. R Trav. Co.'33JK 

\\r, to commit ofjences punishable by S.121.— 

without India conspires to commit any of the 
£ ^ punishable by S. 121, or conspires to overawe, by means 
criminal torce or the show ot criminal force, the Central 
kxovernment or any State Government, shall be punished with 
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im]irisonment for life or with imprisonment of either description 
which may extend to ten years, and also shall be liable to fine. 

Explanation. —To constitute a conspiracy under this section, 
it is not necessary that any act or illegal omission shall take place 
in pursuance thereof. 

Comment 

The ingredients of the otTence under S. 121-A are : (1) Conspiring within 
or without India to commit any of the offences punishable by S. 121, viz., the 
wa^Dg of war against the Government of India, or attempt to wage such 
war, or abetting the waging of such war; and (2) Conspiring to overawe by 
means of criminal force or the show of criminal force, the Central or any 
State Government. 

Section 121-A embraces not merely a conspiracy to raise a general in¬ 
surrection but also a conspiracy to overawe the Central or State Government 
by the organisation of a serious riot or a large and tumultuous unlawful 
assembly. 

The word 'overawe* connotes the creation of a situation in which the 
members of the Central or State Government feel themselves compelled to 
choose between yeilding to force or exposing themselves or members of the 
public to a very serious danger. It is not necessary that the danger should 
^ of assassination or of bodily injury. The danger might well be a danger 
to public property or the safety of the members of the general public. 
{l^arayan Behra v. Ch. Narasingcharan Mohapatra, A. 1. R. 1951 Pat! 60). 

122 . Collecting arms, etc., with intention of waging war against 
the Government of India.—V^hotvti collects men, arms or anmuni- 

tion or otherwise prepares to wage war with the intention of 
either waging or being prepared to wage war against the Go vem- 

ment of India, shall be punished with imprisonment for ^ife or 
imprisonment of either description for a term not exci&eding ten. 
years, and shall also be liable to fine* 

Commeiit 

This section punishes any preparation to wage war gainst the Govern¬ 
ment of India. 

123 . Concealing with intent to facilitate design to wage war. 

Whosoever, by any act, or by any illegal ohiission, conceals the 
existence of a design to wage war against the Government of 

Tnrlia intendine bv such concealment to facilitate, or knowing it 
to be’ likely that such concealment will facilitate, the waging of 

such war, shall be punished with imprisonment of either aescrip- 
tion for a term which may extend to ten years, and shall also be 

liable to fine. 

Comment 

This section enshrines the principle contained in S. U8, 1. P. C. and 
refers specifically to conceal with intent to facilitate design to wage war. 

124 . Assaulting President, Governor, etc., with intent to compel 
or restrain the exercise of any lawful purpose. —Whoever, with the 

17 
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intention of inducing or compelling the Pj esident of India, or 

Govoinor of any State, to exercise or refrain from iexercising in 

any neuiner any of the lawful powci s of such President or Gover¬ 
nor, 

assaults or wrongfully restrains, or attempts wrongfully to 
restrain, oi overawes, by means of criminal force or the show 
of criminal force, or attempts so to overawe, such President or 
Governor, 

shill be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be 
liable to fine. 

CommcDt 

This section which is an amplification of S. 121-A punishes severely 
assaults, wrongful restraint,^tc^inade on the high officers of the Govern¬ 
ment. , ^ 

of SediHon (S. 124-A) 

The offence under S. J 24-A consists in exciting or attempting to excite 
in others coitain bad feelings towards the Government. Section 124-A of the 
Indian Pcrial Code embodies the law of sedition. It reads : 

^ 124-A. S<.ditior/.,—\\ ]icn.:vtr bv words, cither spoken or 
written , o r b y. or by visible Representation, or otherwise, 

brings or. attempts to bring into hatred or "contempt, or excites.oi’ 
attempts to excite disaffection towards the Government estabG^- 
ed by law in Indi^ shall be punished with imprisonment for 

life, to which fiiie may be added, or with imprisonment which 

may extend to three years, to which fine may be added, or with 
fine. 

Explanation 1 ,—The expresaion ‘disaffection’ includes dis¬ 
loyalty and all feelings of enmity. 

Explanation 2 *—Comments expressing disapprobation of the 
measures of the Government with a view to obtain their alteration 
by lawful means, without exciting or attempting to excite hatred, 
contempt or disaffection, do not constitute an offence under this 
section, 

Explanation 3 .—Comments expressing disapprobation of the 
administrative or other action of the Government without excit¬ 
ing or attempting to excite hatred, contempt or disaffection, do 
not constitute an offence under this section. 

Comment 

logredieots.—The essential ingredients of the section are : (1) bringing 
or attempting to bring into hatred or contempt, or exciting or attempting to 
excite disaffection towards the Government of India ; and (2) such act or 
attempt may be done (i) by words either spoken or written, or (ii) by signs, or 
visible representation. 
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The essence of the crime of sedition consists In the vV^*. 

which the language is used. \The intention of a speaker, writer or publii:b, ; 
may be inferred from the particular speech, article or letter. Thu recjui:i?: 
intention cannot be attributed to a person if be was not aware of the conteiiis 
of the seditious publication. Mere existence of feeling of hatred is not 
punishable unless an attempt is made to excite such feelings in others and 
the hatred and contempt must be hatred and contempt of the State, or of the 
established Government. / 

Sedition embraces all those practices, whether by word, deed or writing 
which are calculated to disturb the tranquillity of the State and lead ignorant 
persons to endeavour to subvert the Government and the laws of the country. 
Section 124-A of the Code thus clearly shows that sedition does not neces¬ 
sarily involve any creation of di s ord er. {S'agalsem Indramani Singh v. State 
of Manipur, 1955 Cr. L. J. 184). 

^ An attack directed not at the police administration but against a few 
police officers employed at a certain place, does not come within the mischief 
of S. 124-A, I, P. C., as they cannot be identified with the Government or 
the general body of rulers. The attack does not convey any reflection upon 
the governing authority. [Omprakash Lalchand s^Emperor, 1. L. R. .)947 
Nag. 788]. / 

qt has been held that it is no: an oifence of sedition wliors the 
object of the speaker is to obtain svfaroj by lawful and pcacerai meum. 
Even an attempt to lemove from power the minister." in office or 
tion for repeal of an Aci is permissible if no unlawful means .ire employed./Dn 
the same analogy seeking to overthrow government by consiitutional means 
and substitute another equally constitutional goveinment is not sedition uniess 
there be intention to induce people to cease to obey law or uphold iavtful 
authority.^ 

V Any suggestion of the severance of connection with the sovereign of 
the State would clearly amount to sedition, as that would produce on tne 
minds of the hearers a feeling of disloyalty to the Maharaja. Any atumpt 
to excite hatred, contempt or disloyalty and any attempt to excite the subjects 
to have responsible Government independently of the Maharaja (being an 
attempt to create fecHngs of disloyalty towards the Maharaja) would clearly 
amount to sedition. {Hanumanthaiya v. Government of Mysore, 52 Mys. 
H. G. R. 265) 

U pfTAij nr accused were stated to have distributed at a 

meeting three leaflets which contained the statement that ranks of "Mayangs’* 
had come into the State of Manipur and that outsiders were suppressing the 
people and that the Government had been placed in the hands of two refugees 
while every other State was enjoying self-government. It was held that a 
general criticism of certain officer or officers could not be deemed to be a 
criticism of Government established by law and order in British India, and as 
it was not shown by the prosecution conclusively that the word 'Mayang^ 
d^ned any particular class of people the accused could not be deemed to be 
ffuiltv under Ss. 124-A. and 153-A, 1. P. C., simply because they used the word_ 
'Mayang- in t he levels . The pamphlets did nor show that'the accused jever 
brought or attempted to bring the Government established by law in India 
into hatred and contempt, and that they did anything to disturb the security 
of the State of public order. Further even if any non-violent movement was 
to be started by other groups and it was to bo started by some members of. the 
public, the accused could not legally be deemed to be guilty either undef 
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S. 124-A or under S. 153-A, I. P. C. [Sagalsem Indramani Singh v. State of 
Ma^pur, 1955 Cr. L. J. 184). 

ConstitntionalUj of S. 12+^1. P. C.-The provisions ^ S.s. U 4A 
and SOS. Te narTode, are not unconstitutional as being violative of.tlie 
fti53iSe^r7ight_of freedom of speecfiT and ’ expression under Art. 19 (1) 
(af^bf the Constitution. The restrictions imposed by the impugned pro- 
Wions cannot but be said to be in the interest of public order and within 
the ambit of permissible tbgislatlve interferenee witr thjt fu ndame ntal 

riglST^ 

^ It is well settled that if certain provisions of law.constmd in one way 
would make them consistent with the Constitution, and another interpret^ion 
would render them unconstitutional, the Court would lean in favour of the 
former construction. 

^he explanations appended to the main body of S. 124-A make it clear 
that criticism of public measures or comment on Government action, however 
strongly worded, would be within reasonable limits and would be consistent 
with the fundamental right pf freedom of speech and expression It is only 
when the words, written or spoken, etc., which have the pernicfious tendency 
or intention of creating public disorder or disturbance of law and order that 
the law steps in to prevent such activities in the interest of public order. So 
construed, the section strikes the correct balance between individual funda¬ 
mental rights and the interest of public order, is also well settled that in 
interpreting an enactment the Court should have regard not merely to the 
literal meaning of the words used, but also take into consideration, the antece¬ 
dent history of the legislation, its purpose and the mischief it seeks to suppress. 
Viewed in that light, the provisions of the section should be so construed as 
to limit their application to acts involving intention or tendency to create 
disorder or disturbance of law and order, or incitement to violence. ( Kedor 
N athy. State^Biha r. A. I. R. 1962 S. C. 955)./ — 

lo re. Amxtta Bazar Patrika Ltd. 

(1. L. R. 47 Calcutta, 190) 

The Amrita Bazar patrika published two articles entitled "To whom 
does India- belong** aAd "Arrest of Mr. Gandhi—More Ou trage s** in its 
issues dated the lOth and I2th of April, 191^ The Government of Bengal 

thereupon ordered the forfeiture of the security *^of Rs. 5,000 deposited with 
them as in the opinion of the Governor-in-Council the articles were likely and 
had tendency directly and indirectly by reference, suggestion, implication or 
otherwise to bring into hatred and contempt the Government established by 

law in British India and excite disaffection towards the said Government. 
The keeper of the press applied to the High Court for setting aside the order 
of forfeiture. A special bench of the Calcutta High Court decided the 
application. — 

The following principles were laid down : 

The Press Act was framed to enable the Government and the Court 
to deal with the meaning of documents and not with the intention of ^^5*^ 
authors and publishers. It was the criminal law of sedition which dealt with 
the latter.' 

t2*^^rntention was, the subject of criminal proceedings for direct sedition 
against persons under S. 124-A or indirect sedition- under S. 153-A of the 
^ ndian Penal Code and not forfeiture of security given and document issued 
by a printing press. 
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u- u Mse^ of the crime of sedition consists in the intention with 

which the language IS iwed. But this intention must be judged primarily by 

the language itwlf. In judging articles which are charged as seditious, due 
allowan« shou d be made for oriental modes of thought and expression, and 
for highflown classical language. 

■ u A* essentially a preventive measure and an offence 

under the Press Act was not sedition as such. The two provisions viz 
S. 124-A of the Penal Code and S. 4 of the Press Act could not be completely 
assimilated, far less could they be treated as idemTcal . The scope and pur- 
pose or the two legislations were fundamentallyTiFerent, In the result the 
application was dismissed. . 

125. lyaging war against any Asiatic Power in alliance with the 
Government oj India. —WhoeX'er wages war against the Govei nment 
of any A-Ksiatic Power in alliance or at peace with the Government 
of India or attempts to wage sych war, or abets the waging of such 
war, shall be punished with impi isonment for life, to which fine 
may be* added, or with imprisonment ot either description for a 
term which ma> extend to seven years, to which fine mav be 
added, or with fine. 

Commeoi 


This section restrains a person from waging war against any Asiati c 
power in alliance with the Government of India. The prohibition relates to 
making India a base of intrigues and enterprise for the restoration of denosed 
rulers or other like purposes. 


r26. Committing depredation on territories of Power at peace 
with the Government of /mfifl.—Whoever commits depredation, or 
makes preparations to commit depredation, c.i the territories of 
any Power in alliance or at peace with the Government of India 
shall be punished with imprisonment of either description for a 
leim which may extend to seven years, and shall also be liable to 
tine and to foifeituie of any property used oi* intended to be used 
in l ommitting such depredation, or acquired by such depredation. 

Commeat 


The preceding section, viz,, S. 125, provides for waging war against any 
Asiaslic power ia alliance with the Government of India, while the present 
section prevents the commission of depredation on territories of powers at 
peace with the Government of India. 

127. Receiving property taken by war or depredation mentioned 
in sections 125 and 126. —Whoever receives any pioperty knowing 
the same to have been taken in the commission of any of the 
offences mentioned in sections 12.o and 126, shall be punished 
with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine and to for¬ 
feiture of the property so received. 
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Commeot 

Section 127 deals with persons who receive 

raitti^ depredation on territories of any power at peace with the Government 
of India. 

128. Public servant voluntarily allowing prisoner of State or war 
ro Whoever, being a public servant and having the cus- 

vodv of anv State prisoner or prisoner of war, voluntarily allows 

„uch urisont r to esc ape from any place in which such ^ 

confined shall be punished with impi isonmenl for life, or impiis- 
onmcnt of either description for a term which may extend to ten 

vears, and shall also be liable to fine. 

4 


Sections 128 and 225-A provide for the same kind of often^. Section 

128 relates to a public servant voluntarily allowing a prisoner of State o^f 
* Q 9 '^S-A d6&ls with sn ordinary criminal. The 

offence^ under^S. 128 thus is an aggravated form of the offence under 
S. 225-A. 


129. Public servant negligently suffering such prisoner to escape,— 
Whoever, being a public servant and having the custody of any 
State prisoner or prisoner of war, negligently suffers such prisoner 
to escape from anv place of confinement in which such prisoner 
is confined, shall be punished with simple imprisonment for a term 
which mav extend to three years, and shall also be liable to fine. 


Commeat 

The offence under S. 129 is similar to the one provided in S. 128. I.P.C. 
The oresent section deals with a public servant negligently suffering any 
State prisoner or prisoner of war to escape ; while the preceding secUon pun¬ 
ishes a public servant who voluntarily allows a State prisoner or prisoner of 

war to escape. 

130. Aiding escape of, rescuing or haibouring such prisoner. 
Whoever knowingly aids or assists any State prisoner or prisoner 
of wai in escaping from lawful custody, or rescues or attempts 
to rescue any such prisoner, or harbours or conceals any such 
prisoner who has escaped from lawful custody, or offers or 
attempts to offer any resistance to the recapture of such prisoner 
shall be punished with imprisonment for life, or with imprison¬ 
ment of either description for a term which may extend to ten 

years, and shall also ^ liable to fine. 


S. 130] 


Of OfFBNOBS AGAtNfiT THS STATS 


135 


Explanation .—A State prisonei’ or prisoner of war, who is 
permitted to be at large on his parole within certain limits in 
India, is said to escape from lawful custody if he goes beyond the 
limits within which he is allowed to be at large. 

ComnnBt 

The provisions of this section are more extensive than those provided 
in the two preceding sections. While the present section punishes a person 

aiding escape of, rescuing or harbouring a State prisoner or prisoner of war 

from lawful custody, the two preceding sections dealt with such ^ oiiender 
who is a public servant. The present section postulates that the rescue or 
assistance given 'knowingly\ 


CHAPTER Vn 

OF OFFENCES RELATING TO THE ARMY, 

NAVY AND AIR FORCE 

[Ss. 131—140] 

Motiiiy.—The offence of mutiny consists in extreme insubordination, 
as if a soldier resists by force, or if a number of soldiers rise against or 
oppose their military superiors, such acts proceeding from alleged grievances 
of a military nature. Acts of a riotous nature directed against the Governor 
or civil authorities rather than against military superiors seem also to consti¬ 
tute mutiny. 

The Indian Penal Code penalises abetment by a citizen of offences of 

mutiny by military men. The offences in the present chapter are detailed as 
below. 

1. Abetment of offences by Military Men 

131. Abetting ynutiny, or attempting to seduce a soldier^ sailor or 
airman fro7n his duty. —Whoever abets the committing of mutiny 
by au officer, soldier, sailor or airman, in the Army, Navy, or Air 
Force of the Government of India or attempts to seduce any such 
officer, soldier, sailor or airman from his allegiance or his duty, 
shall be punished with imprisonment for life, or with imprison¬ 
ment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

Explanation, —'In this section the words‘offi('er*,‘soldier’, 
‘sailor’ and ‘airman’ include any person subject to the Army Act, 
the Aimy Act, 1950, the Naval Discipline Act, the Indian Navy 
piscipline) Act, 1934, the Air Force Act, or the Air Force Act, 
1950, as the case may l>e. 

Commeot 

The offen^ contained in S. 131 relate to abetting mutiny, or attempting 
to ^duc6 a soldiOT, sailor or airmail from his duty. The offence contemplated 
with regard to abetment is not followed by actual mutiny. 

mutiny, if mutiny is committed in consequence 
tnereoj. Whoev'er abets the committin g of mut iny by an officer, 
^Idier, sailor, or airman, in the Aimy, Navy or Air Force of the 
Government of India, shall, if mutiny be committed in conse- 
(juence of that abetment, be punished with death or with im¬ 
prisonment for life, or imprisonment of either description for a 

term which may extend to ten years, and shall also be liable to 
nne. , 

CommeoC 

TJe provisions of the section relate to abetment of the commission 
of mutiny by an officer, soldier, sailor or airman in the Army, Navy or Air 
Force of the Government of India, and provides that if the mutiny is 
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committed in consequence of that abetment, the offence is punishable 
with death, imprisonment for life or imprisonment up to ten years and 

fine. 

133. Abetment of assault by soldier, sailor or airman on his super¬ 
ior officer* when in execution of his office, —Whoever abets an a^ault 
bv an officer, soldier, or airman in the Army, Navy or Air Force 
of the Government of India, on any superior officer being m the 
execution of his office, shall be punished with imprisonment of 
either description for a term which may extend to three years, 
and shall also be liable to fine. 

134. Abetment oj such assault, if the assault is committed. 
Whoever abets an assault by an officer, soldier, sailor or aiiman, 
in the Army, Navy or Air Force of the Government of India, on 
any superior officer being in the execution of his office, shall, it 
Lch assault be committed in consequence of that abetment be 
punished with imprisonment of either def-jiption for a term 
which may extend to seven years, and shall also be liable to 

fine. 

Comment 

Section 133 deals with abetment of assault which is not committed while 

s 134 provfdes for punishment for the abetment of an assault when such 
assault is committed in consequence of that abetment. 

135. Abetment of desertion of soldier, sailor or 

ever abets the desertion of any officer, soldier, sailor : 

which may extend to two years, or with fine, or with both. 

Comment 

Mere abetment is punishable under the provisions of the section. 

The word 'soldier’in S. 135 must be interpreted as in the Explanation 

to S. ni. abetment of an act of insubordination by a soldier, 

sailor^orairman, which is punishable with imprisonment upto six months or 
fine or both. (S. 138). 

2. Harbouring Deserters 

m. d««<'-WSo.v.,. excep, 


description for a term which may extend to two yeais, or with 
fine or with both. 

Exception .—This provision docs not extend to the case in 
which the harbour is given by a wife to her husband. 
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Comment 

This section provides for punishment for harbouring a deserter. The 
term ‘harbour’ is defined in S. 52-A. This provision, however, does not extend 
to the harbour given by a wife to her husband. 

137. Deseftef coticealcd on board merchant vessel through negligence 
The master or person in charge of a merchant vessel» 
on board of which any deserter from the Amy, Navy or Air 
Force of the Government of India is concealed, shall, though 
ignorant of such concealment, be liable to a penalty not exceeding 
five hundred rupees, if he might have known of such concealment 
but for some neglect of his duty as such master or person in 
chaige, or but for some want of discipline on board the vessel. 

Comment 

I his section punishes the master or person in charge of a merchant 
vessel, on board of which any deserter from the Army, Navy or Air Force 
of the Government of India has concealed himself. Such person is punish¬ 
ed even though he be ignorant of such concealment due to neglect of his 
duty. ® , 


138. ^ Abetment of act of insubordination by soldiery sailor or 
airman, —Whoever abets what he knows to be an act of insubordi- 

or airman, in the Army, Navy 
or Air force of the Government of Indie, shall, if such act of 
insubordination be committed in consequence of tfiat abetment, 
be punished with imprisonment of either description for a term 
which may extend to six months, or with fine or with both. 

Commeot 


The provisions of the section deal with the abetment of anactofinsub- 

according to the wordings of 
the ^ctJoii, the abettor knows the quality of the act abetted, viz, the act of 
msubordiuauon. 


c • d' ^ foregoing sections to the Indian Marine 

Service).—Repealed by the Amending Act, 1934 (XXXV of 1934) S 2 
and Schedule, ' 

u to certain person subject to 

K® T the Naval Discipline Act, 

the Indian Navy (Dxsciphne) Act. 1934, the Aii- Force Act, or the 
Air Force Act, 1950, IS subject to punishment under this Code 
tor any of the offences defined in this chapter. 

Comment 

el clearly lays down that a person subject to the Army Acts 

auhi^t^ Navy DiMipline Acts and Air Force Acts will not be 

present *cha^er^™°'defined in the 

3. Wearing Garb of Soldier, Sailor or Airman 

oaring garb or carrying token used by soldier, sailor or 
atwttw.—W hoever, not In tug a soldier, sailor or airman in the 
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Military» Naval or Air service of the Government of India, 
wears any garb or carries any toke i resembling any garb or token 
used by such a soldier, sailor or airman, with the intention that 
it may be believed that he is such a soldier, sailor or airman, 
shall be punished with imprisonment of either description for a 
term which may extend to three months, or with fine which may 
extend to five hundred rupees, or with both. 

Comment 


Problem.—A d actor wears a soUder’s garb. What offence, if any, has 
he committed ? 

The gist of the offence made penal in such cases is the intention of the 

person wearing the dress of a soldier for the purpose of inducing others to 

believe that he is in service at that time. Actors putting on such uniform do 
not infringe any provision of the Code. Merely, putting on a soldiMS garb 

without the specific intention is no offence under S. 140 of the Code. That 

section only punishes a person wearing a garb or oarryiag any token used by 
f soldier, sail^or or airman with the intention thot it may be believed that he 
is such a soldier, sailor or airman, and not otherwise. 


CHAPTER Vlll 


OF OFFENCES AGAINST THE PUBLIC TRANQUILLITY 

(Ss, 141—160) 

The present chapter consisting of 21 sections deals with those ofTcnces 
which fall between offences against the State and offences against the persons.- 
They may be classified under four heads : 

(1) Unlawful Assembly : 

(2) Rioting ; 

(3) Promoting enmity between classes ; and 

(4) Affray. 

1. Unlawful Assembly 

Unlawjul Assembly ^—An assembly of live or more 
persons is designated an “unlawful assembly^’, if the rommon 
object of the persons composing that assembly is— 

First .—To overawe by ciiminal force, or show of criminal 
force, the Centi^. or any State Government or Parliament or the 

Legislature of any oi’ any publFc servant in the exercise of 

the lawfiil powei* of such public servant ; or 

Second .—To resist thd execution of any lavv, oi- of any legal 
process ; or 

Third. — To commit any mischief or criminal trespass, or 
othei* offence ; or 

* 

fourth. — By means of criminal force, or show of criminal 
force, to any persc^n, to take or obtain pos'session or any propeitv, 
rr to deprive any person of the enjoyment of a right of way, or 
of the use of water or other incorporeal right of which he is in 
possession or enjoyment, or to enforce any right or supposed 
right i or 

Fijth .—By means ot criminal force, oj* show of criminal 
force, to compel any person to do what he is not legally bound to 
do, or to omit to do what he is legally entitled to do. 

Explanation. An assembly which was not unlawful when 
it assembled, may subsequently become an unlawful assembly. 
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Comment 

Five or more.—The first and the foremost essential of an unlawful 
assembly is that it must consist of five or more persons having one of the nve 
specified objects as their common object. 

Common object.—The essence of the offence is the common object of 
the assembly of five or more persons the object signifying purpose, 

or design. The section postulates that such object must be ^mmon to the 

persons composing the assembly and they should all be aware of it. 

The common object required by S. 141 differs from the common mtenlion 
required by S. 34 in this respect. {Moti Dass v. State of Bihar. A. I R. 1 4 

S. C. 657). 

Obiect must be one of those specified in S. 141.-The section furth^ 
requires that the assembly must be inspired by an illegal object whicli must be 

one of those specified in it. 

m anDlicability -Where a party of men collect together in large ^ 

unlawful assembly. lAmin Chand v. Emperor, 230 I. C. 224]. 

To sustain a charge of rioting, the prosecution has to establish that 

there was an unlawful assembly, that force ® k 

offence was committed A mere assembly or gathering of persons is 
not unlawful though some of its members may employ force to commit an 
mTmtce as it may well be that the presence of some at the time was acetdent- 

al or may be due to curiosity as mere spectators. 

Section 141 requires that there should be a common ob^ct which can 
be brought wihn the purview of one or the other heads mentioned therein; 

H S Id? exoresslv states that a person to be a member of an unlawful 
arsembly should bJ^aware of the farts which rendered the assembly uni aw W 
and that he should intentionally join the assembly or continue in it. Prdm 
fheinere fartofallorsome of the accused being found at the scene of 
oMuTrence at the time when an injury was caused to a person, it cannot be 
°Xred that they were members of an unlawful assembly. Nor is t reason¬ 
able that the persons present had a common object to commit thim and 
these were committed in pursuance of a common object. (Pedda v. Slate of 

Mysore. A. I. R- 1953, Mys. 41). 

Even the assertion of a supposed right, if the right is to be asserted by 
a show of force, is sufficient in itself for constituting an unlawful assembly. 
(folnaya Lai K/mn V. Emperor, 43 Cr.,L. 3. 588). 

Problem —The organisers of a procession wlio had obtained a licence 
under S 30 of the Police Act violated the conditions of the licence which 
orescribed the route, and the limit up to which the procession was permitted 
to proceed, and on being directed by the police and the magistrate not to do 
so a group of men of the procession, after consultation, resolved to disobey 
the order and made a determined effort to break through the police cordon. 
What offence has been committed ? 
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U was observed by Mr. Jupticts Pajidt of the Patna High Court that 
the magistrate and the police were posted m the cordon to ensure the exoco- 
tlon of the orders made under the law as laid down in S. 30 of the Police 
Act, and the determined disobedience of their orders by the processionists was 
clearly an overt act amounting to resistance to the execution of the law within 
the meaning of clause (2) of S. 141, (. P. C. and as such they constituted an 
unlawful assembly under that clause. 

It is doubtful, observed Das. S., in the same case, if clause (2) of S. 141 
I. P. C. would apply to the facts of the case. But that part of the proces¬ 
sion which tried to break through the police cordon by force in spite of 
orders to the contrary constituted an unlawful assembly either under clause 
(4) or clause (5) of S. 141, I. P. C, {J^am Babu v. Emperor, 25 Patna, 125). 

- It is well settled that mere presence in ah assembly does not make such 
a person a member of an unlawful assembly unless it is shown that he had 
done something or omitted to do something which would make him a mem¬ 
ber of an unlawful assembly, or unless the case falls under S. 142, I. P. C. 
{Baladin and others v. State ofU. P., A. 1. R. I956, S. C. 181),^ 

Where it was established that the hve accused persons were lying in 
ambush on either side of the lane and when the deceased came near the place 
of occurrence at the e?UioruuifljD of accused Nos, 4 and 5, accused Nos. I, 2 
and 3 fired shots—accused Nos I and 2 with their guns and accused No. 3 
with his pistol at the deceased—, which shots caused several injuries resulting 
in his death, it was held by their lordships of the Supreme Court that the 
manner in which they were lying in wait, the fire-arms they were having with 
them, the exhortation by accused Nos. 4 aud 5, followed by three shots aimed 
at the deceased by accused Nos. 1, 2 and 3 from short distance, threats given 
by \ ccused Nos. 1, 2 and 3 to witnesses not to question them, the manner of 
running away after snatching the rifle and belt of cartridges from the deceased 
—all these are sufficient to come to the conclusion that these five accused 
had constituted an unlawful assembly and as members thereof committed the 
various olfcnces with which they were charged. (State of Uttar Pradedw 
Sughar Singh, A. 1. R. 1978 S. C, 191). ^ 

142. Being member of unlawftd assembly. —Whoever, being 
aware of facts which render any assembly an unlawful assembly, 
intentionally joins that assembly, or continues in it, is said to be 
a member of an unlawful assembly. 

Comment 


There must be more than four persons having the -common object before 
the constmetive guilt under S. 142, I. P. C., can arise. Hence where the 
evidence was that four persons used lathis in beating another and there 
was no evidence that the fifth person present there had a lathi with him, the 
latter could not be held to be guilty under S. 142, I. P. C., from his mere 
presence for the reason that without him there could be no unlawful assem¬ 
bly. {Gajraj 5m g/f v. Emperor. 21 Luc k. 527). 

As said above, it will appear that there mus| be more than four persons 
having the common object before the constructive guilt under S. 142 can 
arise. The essence of the offence is the common object of the persons form¬ 
ing the assembly. Thus it has been held that where two of the five persons 
convicted had no common intention with the remaining three the conwetion 
as against the rest cannot stand as there must be five or more persons with 
the common object to form an unlawful assembly. 
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A person cannot be hold liable on the ground of constructive liability 
for offences committed by certain other members of the unlawful B»i»embly 
because he was found at the place of meeting. His mere presence may be 
as an onlooker and there will be no justification for saddling him with con¬ 
structive liability on the ground that he was seen in the locality. {Ausitstif\l0ti 
Anthrayose v. State, 1951 K. D. L. 451.) 

143. Punishment, —-Whoevei- is a member ot an viilawiul 
assembly, shall be punished with iiupi'isonmeiit ot cither descrip¬ 
tion for a term which may cxteiid to six months, or with line, or 

with l>oth. 

Comment 


AoDoyance to policemen.— Causing of annoyance to policemen can¬ 
not be made the foundation of a charge of unlawful assembly under S. 143. 
When there is no allegation that the petitioners had formed themselves 
into a procession or assembly of five or more persons or that they were 
holdina a meeting or doing anything which the terms of the order made 
under^S 144, Cr. P. C., forbade, the charge under S. 143 cannot be 

maintained. 

144. Joining unlawful assembly armed loith deadly weapon ,— 
Whoever being armed with any deadly weapon, or with anything 
which, used as a weapon of offence, is likely to cause death, is 
a member of an unlawful assembly, shall be punished with impris¬ 
onment of either description for a tenn which may extmd to two 
years, or with fine, or with both. 

Pnmm«nt 


This is an aggravated form of the offence mentioned in S. 143. Under the 
present section if one person instigates another to join an unlawful assembly 
armed with deadly weapon and afterwards joins unlawful assembly himself 

he may be punishable under S. 144 read with S. 114 even though he were not 
himself armed with a deadly weapon. 

145 Joining or continuing in unlawful assembly, knowing it has 

been commanded to disperse.^^\ioevey joins or continues ui an 
unlawful assembly, knowing that such unlawful assenibly has 

been commanded in the manner prescribed by law to disperse, 

shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with 

both. 


Commeot 


This section is to be read with S. 151. Both these sections deal with 
special cases of disobedience of any lawful order promulgated by a public 
servant. 

For purposes of proving the offence under S. 145 the prosecution should 
establish :— 

(1) That there was assemblage of at least five persons ; and 

(2) That the object of the meeting was any of the five objects mentioned 

in S. 141. 
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2, JRiotin^ 

146- Sja/m^—Whenever i(uce or violence is used by an 
unlhvturassOTbiy, or by any member thereof, in prosecution of 
the common object of such assembly, evety member of such 
assembly is guilty of the offence of rioting. 

jfbr is guilty of rioting, 

shall be punisheJ with impiisoninent of either description ^ 

for a tenn which may extend to two years, or with fine, or with 

both. 

CommenL, 

The essential ingredients that constitute the offence of rioting are {(1) 
that the accus^ persons being five or more®in number formed ^ unlawful 
assembly ;'( 2 ) that they were animated by a common object that force 

or violence was used by the unlawful assembly or. any member of it ; and^ 
that such force was used in prosecution of the common object. 

Violence.—While the word ‘force’ has been defined in S. 349 the word 
'violence* has not been defined in the Code. Violence must, therefore, be 
understood in its ordinary sense. ‘Violence’ is a word of wider import than 
‘force’ and includes force used against inanimate objects also. {Sunder Singh 
V. State, 1955 A. L. J. 293). 

Where an unlawful assembly has used force or violence, it becomes 
guilty of rioting under S. 146 and can be convicted and punished under 
S. 147, I. P. C. {Sunder Singh v. Slate, 1955 A. L. 3. 294). 

Five Persons or More.—To constitute the ofience of rioting there 
should be at least five persons and force should be used in prosecution ot 
the conunon object. If the number is less than five there could be no 
unlawful assembly and consequently no rioting. If it is proved that besides 
the persons found guilty, there were other persons unidentified, the position 
is different. But when it is alleged that a particular number of persons 
look part in the rioting and the prosecution could not establish that five or 
more than five persons out of them took part in the crime, the charge under 
y S. 147, 1. P. C. cannot be sustained. {Konduru Adam Alias Ramaniah, 
y 1955 Andhra. W. R. 325). 

‘ ^ Private Defence.—Once it is established that the accused were actually 
^ possession over the land where the fighting took place and they were 
^ a/R oughing it, and the deceased and his sons went there to take possession 
(^forcibly on the basis of certain compromise decree and a judgment and on 
. A^the basis of the mutatio n order, the accused would not be guilty of either 
/ committing a rioior for causing injuries or even for committing a murder n 
sy they merely tried to maintain their possession. Where the other party was 
found to be the aggressor, the accused cannot be deemed to be guilty under 
S. 147, I. P. C., if they merely repel attacks by the other party. {State v. AH 
Hafiz Mia. 1955 Cr. L. J. 705). 

Noting involving large number of accused.—The following five funda¬ 
mental principles were laid down for guidance of the court in cases of mam¬ 
moth rioting : 

1. Notwithstanding the large number of rioters or of the per®’^*^ 
up in court for rioting and the consequent difficulty for the prosecuf^®^ 
name the specific acts attributed to each of the accused, the court 
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it that all the ingredients required for unlawful assembly and rioting are 
stnotly proved by the prosecution before convicting that ptirucuia-- 
accused. 

2. Spectators, wayfarers, etc., attracted to the scene of the rioting by 
curiosity should not be, by reason of their mere presence at the scene of 
rioting and with the rioters, held to be members of the unlawful assembly or 
rioters. But, of course, if they have been proved to have marched with the 
rioters for a long distance, when the rioters were shouting telhtale slogans 
and pelting stones, it will be for them to prove their innocence under S. 106 
of the Evidence Act. 

3. It will be very unsafe in the case of a large mob of rioters to rely 
on the evidence of a single witness speaking to the presence of an accused in 
that mob for convicting him. especially when no overt act or violence or 
shouting of slogan or organising the mob, or giving orders to it or marching 
In possession with it, or other similar thing is proved against him. 

4. Where there are such acute factions, one based on agrarian disputes 
and troubles, another on political wrangling and rivalry and third on caste 
division, or the division of the haves and the have-nots, the greatest care 
must be exercised before believing the evidence of a particular witness 
belonging to one of these factions against an accused of the opposite 
views. 

5. Mere followers in rioting deseivv a much more leniem seuteiicc- 
than leaders who misled them into such violent acts by emotional appeals, 
slogans and cries. (/« re. Arulanondu, A. I. R. 1952 Mad. 267). 

Riot aad l.'nlawtul Assembly.—A riot is an unlawful assembly m d 
particular stale of activity, which activity ii accompanied by the u: c of force 
or violence. It is only the use of force that distinguishes rioting from an 
unlawful assembly. Two things are, therefore, necessary to convert an unlaw¬ 
ful assembly into a riot, viz. (a) the use of force or violence by an unlawful 
assembly or any members thereof; and (b) such force or violence being used 
in prosecution of the common object of such assembly. 

Riot and waging war.—Riot is an offence which falls under otfences 
against public tranquillity, while waging war is an offence against the .State. 
(2) Riot is not such a serious oftcnce as waging war and consequently the 
latter is more severely punished. (3) A riot is always for 'a private purpose, 
but the object of waging war is of a general naturey 

Ganourllal Das and others v. Q. E.-The facts of tlto case are as 
follows ; 

Ganourilal and others were convicted under S. 147, J. p. c., of the 
offence of rioting by the Deputy Commissioner, Bhagalpur. and sentenced to 
undergo one year’s imprisonment each. The disturbance took place at a 
spot on the river Karalya, close to where a water-course issues from that 
river. Around that spot, and on both sides of the river, were lands belonging 
to Mahashoy Tarak Nath in the charge of Ganourilal. Some distance from 
the point were the lands belonging to Thakur’s family of Barari. These 
lands were irrigated by the water-course. The disturbance took place in 
consequence of a number of persons, under the direction of Thakur, having 
gone for the purpose of diverting the waters of the stream into the watej- 
course. The party arrived at the spot at about 10 A. M. and worked at the 
bund. While they were engaged on the work, different bodies of men in 
large numbers were seen gathering in the neighbourhood and marching 
towards the spot. Many of them were armed ^th lathis. Most of the 
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Thaicur -5 party had ned. Twenty-five or thirty men fell upon the Thakur’s 
men, five of whom were seriously wounded. The assembly then dispersed. 
It was contended that these acts did not amount to rioting on the 

grounds:— 

(a) That the petitioners simply exercised their right of private defence 

of property. Thakur's men had no right to violate his right to 
have the channel of the river free and unobstructed by any bund. 

(b) That the assembly under the circumstances was not an unlawful 
assembly (S. 141 ) as the petitioners did not assemble to enforce a 
right or supposed right* but to defend it. 

The High Court rejected the above contentions and held that the peti¬ 
tioners were rightly convicted. It further held 

(1) The right of private defence of property under the Indian Penal 
Code exists as against theft, robbery, mischief or criminal trespass or an 
attempt to commit one of those offences. No such right is conferred by any 
words in Ss. 97, 103, 104 and 105, save against the perpetrators of offences 

uudof the Penal Code. 


(2) The Code confers a right of private defence not as against a mere 
trespass, but as against a crime. In the present case no offence was com- 
mitted by Thakur’s men. 

(3) As to the argument that the assembly did not assemble to enforce a 
right or supposed right within the terms of S, l4l but to defend a right, the 
Court observed that what the section prohibits is the enforcement of a right 
or suppor-ed right by criminal force or show of criminal force by an assembly 
of five or more persons. And rights, the defence of which can only be effect¬ 
ed by enforcing them, may come within its provisions. The section refers to 
Tight or supposed right’. This would seem to make a divisision : (Ist) rights 
in actual enjoyment when interfered with ; (2nd) rights claimed though not 
in actual enjoyment when interfered with. And this would again indicate 
that the section, in some cases at any rate, makes unlawful an assembly 
which by force defends the right. Otherwise then not merely the right to the 
actual occupation of property, but a right of way, a right to draw water from 
the well and many others may, if interrupted, be vindicated by force or show 
offeree. To defend them by force against interruption is to enforce them 
and this, if done by five or more is, in many, if not in most, cases forbidden 
by the law. 

For the above reasons the right of private defence did not arise in the 
present case. 

ConvictioD not maintainable on basis of ancillary common ob^t If 
the common object is not proved.—Where the primary common object as 
mentioned in the charge of rioting fails, it would not be proper to main¬ 
tain a conviction on that charge'by observing that, in any <^e, the wm- 
mon object of assaulting the complainant and his men was established. If the 
primary common object fails, there should be no conviction on the basis 
of the ancillary common object. {Bason v. State, A. I. R. 1963 

Calcutta,. 3). 

Determination of iatecHoo to commit offence.—-The intention which 
animates an accused person to commit an offence is always a difficult matter 
for the court to decide. The purpose or intention with which a crime is 


s. 149] 


OF OPFHNCES AGAINST THE PUBLIC TRANQUILLITy 


147 


the accused has to be judged by reSe ^o^lTe su?™unLg LL^S’stfnc^f 
and the cooduct of the accused, the proper test would be that tKa 
stances sought to be relied upon must be consistent with the oue and the onTv 
purpose or intention set out in the charge. If the tails and oircumstancis 
are s^ceptible of two interpretations, one in favour of the proseou^on am! 
the other m support of the defence version, then the rule which appli^ to 
circumstantial evidence would prevail, and benefit of doubt if any won o 
have to go to the accused. ' 

4 

The accused belonging to three different villages had collected in a 
village at day-break and were in possession of unlicensed arms and ammifni 
tion. They had concealed themselves in the sugarcane field whirl- j 

a plot of land belonging to one of the accused thcT t re chafc 

by the raiding party they fired at them and it was after a hot chase th- trtev 

could be apprehended and taken into custody. There was ewde^ce hal 
there was some dispute about the plot of land belonging to the acL e i 
It was also proved that two of the accused belonged to the village whe e 
he incident took place and the other accused were closely connected ivd h 
them. Tlie question was wherlier un intention to commit dacoiev on ire 
part of the accused could be inlerred from the facts and circumstances of 
the case. It was held that it could not be said that the purpose wiV.i which 
the accused had as.semoled in the sugarcane field was necessanlv (or com¬ 
mitting dacoity. though n could not be doubted that rhe purpose of the 
-assemoly was certainly unlawful. The presence of large number of arm' 
and ammunition in the possession of the accused coulu not be consistent' 
with the theory of peaceful assembly. The accused, therefore could not b- 
convicted under Ss. 399 and 402 Penal Code, but could be convict-d ande''r 
Ss. M7 and 148. (Rithipal v. Slate, A. I. R. 1962 Allahabad, 13). 

148. Rioting, armed with deadly weapon.—Whoexcv is j^uilt- 
of riotinR, being armed with a derdly weapon or with anything 
whi.-h,_nsed as a weapon of offence, is likely to cause death, shah 
be punished with imprisonment of either description for a term 
which may extend to three vears, or wiih fine, or' with both. 

Commeot 

This is an aggravated form of the offence mentioned in S. J47 

% To convict an accused of the charge under S. 148 the Drmppi.t.vxr, 

prove that he carried some deadly weapon ; it is not enough if some '7h 

• by any member ot an unlawful assembly in proseeudon of the 
common object of ^at assembly, or such as the members oUuse 
assembly knew to be hkely to be committed in pro<^ecutior lender 
^ object, twi-y person who. at the time of the commitrir]-'*’*^**''®*^ 
offcuct, is a member of the same, assembly accused 

offence. 1 .V , of the 
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Comment 

!(3 essentials.—The ingredients of this section arc the commission of an 

offence by any member of an unlawful assembly and such offence must have 

been committed in prosecution of the object of the assembly, or, must be such 
as the members of the assembly knew to be likely to be committed. 

Section 149 requires three thin^ primarily—( i) that one shoj jl d be a 
njembfiL-of-aa - unlawful -assembly, (ii) that, in prosecution of co.mmon 
oS^ ct o f that assembly, an offence should -be committed by a _infimhgr_pf 
that unlawful assembly, and (id) that the offfliice,ahou}d bg. of su ch a- n ature 
thatThe members of that ass embl y "knew t he o ffence tobt likely to be com- 
mitted in prosecution of their Common object. If these three elements are 
satisfied, then only a conviction under S. 149, I. P. C. may be substantiated 
and not otherwise. t/?om Durlav v. S'ate, 1955 Cr. L. J. 1470). 

The first essential element ofS. 149 is the commission of an oftenco 
by any member of an unlawful assembly ; the second essential part is that 
the offence must be committed in prosecution of the common object of the 
unlawful assembly, or must be such as the members of that assembly knew 
to be likely to be committed in prosecution of the common object. {CMkka- 
^range Gowda v. State, A. I. R. 1956 S.C, 731). 

Five Persons.—Before S. 149 can be called m aid the qourt must find 
with ‘certainty’ that there were at least five persons sharing' the common ^ 
object. ^ 

This is not to say that five persons must always be convicted before . 
S. 149 can be applied. There are cases and cases. It is possible in some 
casts for Judges to concl'.ide that though five were unquestionably there the 
identity of one or more is in doubt. In that case, a conviction of the rest 
with the aid of S. 149 would be good. tOalip Singh v. State of Punjab, 

A. I. R. 1953 S.C. 3>64; And Dharam Pal y. The State of Uttar Pradesh. ]976‘ 

(0 S. C. J. 467]. 


An accused cannot be convicted under S. 302, I, P. C., for comnuting 
the offence directly, and under S. 302, read with S. 149, I. P. C., at the same 
time for committing the offence constructively. If a man does commit afl 
offence directly there is no question of his committing it constructively and 
vice versa, {Ram Durlav Mittra v. State, A. I. R. 1956 Assam 226). 


i 


I 


Under S. 149, I. P. C. the liability of the other members for the offence 
committed during the continuance of the occurren^ rests upon the feet 
whether other members knew beforehand that the offie 
committi 

Sucliknowledge 

arms, or behaviour at or before the scene of action. If such knowledge 
cannot be reasonably attributed to the other members of the assembly then 
their liability for the offence committed during the occurrence does not arise 
{State v. j4li Hafiz ^ia, 1955 Cr. L. J. 705). 


d during the continuance of the occurren^ rests upon the reci 
olher members knew beforehand that the offence was to be actually^ 

d~Qr likely to be committed in proseciition nf the c^mon ob^ t. 
owledge may reasonably be collected from the nature of the assembly* 


Object of S. 149.—^The object of the section is that an accused person 
whose case falls within its terms cannot put forward the defence that he 
did not with his own hand commit the offence committed in prosecuuon ot 
^^.i^common object of the unlawful assembly or such as the memflers 

'"'ly knew to be likely to be committed in prosecution of that objea. 
that a person not sharing the common object cannot be liable 
vely. Thus a member of an unlawful assembly retiring from the i 
d taking no further part cannot be liable for subsequent murder f 

/ the assembly. j 
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1 .°“ ^ according to the information at their c^Xmd 
but al« according to the extent to which he shares the community “ o“ta 

and as a consequence of this, the effect of S. 149, 1. P. C., mayV different 

of <ae same unlawful assembly. (Dalel^v. Emperor, 

‘o subject a member of an ualaw- 
which is committed by one of 

cnmmr.n “"’u in the prosecution of the 

• object, f In ^der to bring a c ase within the section, the act mno 

b g don^ _. wifh a -Aij ftw , tn arrnmplish t ne xoni£aQn.^abi£Ct unlawful 

or it^mu^^be prov e d th a tihe offence, thou^^h-committed in pro‘;e- 

cu non of tJ] s_conuiion...QtonL of the unlawful assembly is one which the 

committed in prosecution of the common 
O PJCCU ) (J^aar v. The Km^. 2 D. R. 214). 

appHcs equally in cases where offences are 
committed by single members of an unlawful assembly and in cases where 
offences are committed by two or more members of the assembly actine in 
, furtherance of a common intention. If an offence is committed ^ther 

b y a sin gl e member pf the a$Kmbly or by group of -members, the other 

member^ a ^'tlbly—m&X- be liable under S. 149. {Superin’ 

, tendent ar^ Refnembramev of Ugal Affairs. Bengal v. Colok Tik^ars. 46 
Cr* L. J. 31 )• ' 

In fastening constructive liability the importance of common object is 
^e^y great and It IS on this basis alone that an accused is punished for the 
V act of his associates. The term 'offence* referred to in S 149 I P C 
means the offence as defined in S. 40. I. p. C., and it follows.’thereforei 
that use cannot be made of S. 149 for the purpose of establishing the 
gum of the accused constructively e.xcept in cases falling under the Penal 

^ vQC I 

If there is a search for the common object or if the common object is 

changed now and then, according to the convenience of the prosecution the 

-prosecution case falls to the ground as it would be difficult, without ca'usine 
some confusion to switch on from one to the other common object • in 

*be reason being that the application of 
S. 149 18 an exception to the general rule. {Harinarain v. State, A. I R 1953 
Bhopal, 8). 

.applies^! only t n nff eiipgs_,aclually _cojnmitted in pnr- 

suance^iipl ie cnmmnn nb i eqf hi l t also to offencssLJhai members of the 

ass p^ iyj cpow qrs bgff minuted^ (K. C. Mathe^ani ot/f0s V. Store 

of 7ravan nre-CocJun. A. I. R. 195^ S. C. ^41 ). 

If the injuries that are sufficient in the ordinary course of nature to cause 
death are traced to a particular accused, he will be guilty of an offence under 
S. ^^0’ without the aid of S. 149. When the injnrie/ caused are cumulatively 
‘siilhcicm to cause de.'th, It IS necessary before holding each of the accused 
guilty unde, S. 302, read with S. I4u. ,o find that the® co^on ob^ o“he 
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unlav/ful assembly was to cause death cr that the members of the unlawful 
assembly knew it to likely that an offence under S. 302, 1. P. C., would be 
committed in prosecution of the common object. [Sarwofi Singh v. The State 
of Punjab. 1978 Crl. L. .1., 1598.] 

Essence of S. 149 is comtuon object aud uot the common iolenCioD. —The 

essence of S. 149 of the Indian Penal Code is that an accused person whose 
case falls within the terms of the section cannot put forward the defence 
that he did not with his own hand commit the offence committed in prosecu¬ 
tion of the common object of the unlawful assembly. It is an offence com¬ 
mitted by a membcr“orair'unla\\ful assembly in prosecution of the common 
obieci of that assembly and it is an offence such as the members of that 
as‘^enibly knew to be likely to be committed in prosecution of that object. 


Section 149 creat es a specific c-tfence an d 
ol t he offence. I here is an nssemhiy of tive qj ntorc pe rson s havi D^'a com- 
mou object and tlte doine of acts bv members is Jji prosecution of that o bject. 

'I He empii'isis <s on common obiecL There _ gi awiinn of common intention 

in S. i4V. Th e act must be one which u pon t he evidenne ftppenre, to 
been done_wilh to .iccomp hshing tht? cr) mn>.ui_ahij ^i. .attributed to the 

members of the unlav.ful n.^sei-nhly. _Thus every person who i^ enga ged in 

pro^culiJig^the same jabjec-tT-aithough he had no intention to cpir imit the 
oT&cCj will be guilty of an offence which fulJils or tends to ^fulfil the 
object which he is himself engaged in prosecuting in the cfrcumstances ^ 
nkntioned in the section. It is in this ’ sense thai. common object is to be 
understood. {Sheo Mahadoo Singh Slate of Bihar, A. I. R. 1970 Supreme 
Court, p. 1492). 


tnterpreiadon of the phrase 'io prosecution of comnion object of the 

assembly.'—Under the first part of S. 149 all the members of an unlawful 
assembly are not liable to punishment for any and every offence committed 
by one or more members of that assembly, even if that offence be without 
and in excess of the known, agreed or intended common object of the 
unlawful assembly, only because that offence was also committed while the 
unlawful assembly was acting in the accomplishment of the known, agreed 
or intended common object. The plain meaning of the hrst part of S. 149 is 
that all the member s of an unlawml as.sembly render themselve s liable to 
pu nishment for anv and, e very nflenr.t* rn mmittefl b\ any member of more 
mem bers <»f thai of thfi —rommnn nhjprf ~r>f the un- 

la wfurasse7n^T^[whichjne^sJjiaj^its_commissipn__wa^J^ of 

the uitTSavilli .i^:>emblv directly or impliedly. 


Where in a murder charge against several persons forming an unlawful 
assem. ly ilic killing of the deceased was not in the contemplation of or 
intended by any other members of the unlawful assembly except one, and 
kacir conduct gave a positive indication of their mind only to beat him, 
it cannot be said that the murder was committed in furtherance of the 
common object of the assembly and so the other members of the unlawful 
assembly are ru't liable to punishment under S. 302 under the first part of 
S. 149. Nor can they be held guilty under S. 302 even with the aid of second 
pan ofjS. 149. {Hanif v. State, A. 1. R. 1962 All. 272). 


vXiHsiinormD betweeo two ^rls of the section.—The first part of S. 149 
uresis that the olfeuce committed in prosecution of the common object 


prosecution of the common object 
must be one which is committed with a view to accomplish the common 
object. I t is n_ uLji c_cessarv that th 5 .ee should. be_a preconcert in fhe sens e 
cf mefiLtmg of the members of (he unlawful assembly as to the common 


> 


i 
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object ; jt is en Qiigh_if it is adopted by all the members and is shared by all 
of TKem . Fn order that the case may fall under the first part the offence 
committed must be connected immediately with the common object of the 
unlawful assembly of which the accused were merabeis. Even if the _o)Tence 
c ommitted is not in di rect prpsecution of the common object of the assembly, 
it may yetlafl under 149 if it.c^^ be held that Ov; offence,was such as the 
members Icnew was iiKely to^e committed. The expression ‘knew’ does not 
mean a mere possibility, such as' might or might not happen. For instance, 
i t is a matter of common knowledge that when in a village a body of heavily 
armed men set bund take a wo man by force, someone is likely to be killed 
and all tlw members ofthe unlawful assembly must be aware of that likeli- 
fiboTaiid would be guilty under the second part of S. 149. Similarly, if a 
body'of persons go armed to take forcible possession of the land, it would be 
equally right to say that they have the knowledge that murder is likely to be 
committed if the circumstances as to the weapons carried and other conduct 
of the members of the unlawful assembly clearly point to such knowledge on 
the part of them all. 1 he distinction between the two parts of S. 149^ I. P. C. 
cannot be ignored or obliterated. In every case it would be an issue tobe^ 
determined whether the offence committed falls within the first part of S. 149' 
as explained above or it was an offence such as the members of the assembly 
Icnew to be likely to be committed in prosecution of the common object and 
falls within the second part. {Mizaji and TeJ Singh v. Stale of U.P., 1959 
A. L. .1. 408. S. C.). 

In a case falling under the second part of S. 149 all the members of the 
unlawful assembly may not be guilty ot ‘he offence committed by one or 
some members of the assembly in prosecution o^'the common object ; onlx 
t hr>c<> whr> had the kno wledge ofj,h.e_likelihood of such offence 

be ing c ommitted in pfosfiijutian. .of the common object will be liable. 

{Sat'e/kif'd Kdmw Singha v. The State of Asaoia, 1978 Crl. L. .t., NOC., 90, 

Gau.). 


When five murders are committed and a large number of people are 
shown to be amongst the unlawful assembly, it is not necessary that each and 
everyone of them must do an overt act. Part two of S. 149, 1. P. C ., in such 

a case is attracted and if it is found as a fact that a person was a member of 

the unlawful assembly at the time of the commission of the offence, he 
would be cuilty of an offence committed by the other members in the same 
manner. [Kandhara Singh v. The State of U.P., 1978 Crl. L. J., NOC., 

64 Alld.). 



Common intentioo and common object (Ss. 34 and 149),—Both the* 
sections deal with liability for constructive criminality. /. c.. liability for an 
offence not committed by the person charged. Section 149—deals with loint 
.^n common object, while S. 34 d eals with loint liability on common 


man S. .^4. Section 34 does not la>' dow’ n 
flnv TTmTi "to the number of persons combinidk, bui S. r49 i'l.^es a miiuiuum 
nii mHeToTTive To form an u nlawtui assembly. SecTTon 74 enunciates a mere 
pi7nc^p^^^rmff)!nT]r*burTTBaT55TR3"“onence while S. 1-19 creates a specific 


offence. {Ibra Akanda, 1944 Cal. 339). 


Under S. 149 u specific offence is created. Under this section a pcl^on, 
who is a member of an unlawful assembly, is made guilty of the offence 
committed by another member of the same assembly in the circumstances 
mentioned in the section, although he had no intention to commit that offence 
and had done no overt act except his prese pceJn the, assembly and sharing the 
common object of that aTsemoT When the accused are acquitfed 'of riot 
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and the charge for being members of an unlawful assembly fails, there can 
be no conviction of any one of them for an offence which he had not himself 
committed. 

Section 149 creates an offence but the punishment must depend nn th e 
olfence ot wtuch the olfender is by that section made guilty." The findin^THat 
all the members of an unlawful assembly are guilty of the offence committed 
by one of them in prosecution of the common object at once subjects all 
the members to the punishment prescribed for that olience and the relative 
sentence. 

^Section 34 does not, however, c reate any specific offence. There is a 
clear distinction between the provisions of Ss. 34 and 149 and the two 
sections are not to be confused. The principal element in S. 34 is the 
common intention to commit a crime. In furtherance of the common inten¬ 
tion ^everal acts may be done by several persons resulting in the comiuission 
of that crime, lu such a situation S. 34 provides that each one of them 
would be liable for that crime in the same manner as if all acts resulting in 
that crime had been done by him alone. 

There is no Question of common intention in S. 149.^ An oifence may 
he co’mmiued by a membei ot an unlaw tul assembly and tlie other members 
'will be liable for that offence although there was no common intention 
between that person and other'niembers of the unlawful assembly to commit 
that olience provided the conditions laid down in the section arc fullilled. 
{Naiiak Chand v. State oj Punjab^ A. 1. R.'1955 S. C. 274j. 


In a case arising out of an occurrence in a village involving rival fac¬ 
tions, if some persons belonging to party X had collected atone place and, 
on seeing G, belonging to party Y, alighting from the bus, emerged from 
that place and chased him, and some of them belaboured him, ut can be 
said that they had met for a purpose and had a common object and acted in 
y:pncert. If seme persons combined to attack G and if they emerged together 
one can say that those who were the members of that assembly shared the 
common object of the assembly, viz,, to assault and even to cause hurt to G. 
That lUi that stage an unlawful assembly was formed is unmistakably 
established. {^Muthu Naicker v. Slate oj Tamil bladu, A. 1. R. 1978 C 
1647). 


In a case where a Urge crowed collected alt of whom are not shown 
to be sharing the common object of the unlawful assembly, a stray assault 
bv^auy-one accused on any pariicular witness could not be said to be an 
assault in prosecution of the common object of the unlawful assembly, so 
that the remaining accused could be imputed the knowledge that such an 
olience was likely to be committed in prosecution of the common object of 
the unlawful assembly. {Mittlm Naicket v. State of Jamil Nadu A 1 R. 
1978 S. C. 1647). ' ’ ' 


Whenever in uneveiulul rural society something un'usual occurs, more 
so where the local community is faction-liddcn and a light occurs amongst 
tactions, a good number ot people appear on the scene not with u view to 
participating in the occurrence but curious spectarors. In Such an event 
perc presence in the unlawful assembly should not be treated as leading to 
the conclusion that the person concerned was present in the unlawful assciiibly 
as a member of the unlawful assembly, 

The common intention rcuuired bv S. 34 a nd the common obje^ required 
^^"149 are tar from beihg the same thing. 
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(.Section L49 creates a specifi ed oficnce and deals w 
of the otrence alone, it postulates an assembly of five or more nersop s 
h aving common object ^namely one of those flamed in S. 141 (unlawful 
assembly) and then the ddTng of acts by members of it in prosecution of 

There is a differ ence between object and intention , fnr fhnngh 
their object is common, the intentions of the-several member^ may differ and 
indeed may b'e similar only in respect that they are all unlawful, while the 
element of participation in action, which is the leading feature of S 34 is 
replaced in S. 149 by membership of the assembly at the time of the com¬ 
mitting of the oll^ence. _Both sections deal with combination of persons. 
who become punishable as snarers in an otience. I bus they have a certain 
resemblance and may to some extent overlap, but S. 149 cannot at any rate 

relegate 5. 34 to the position of dealing only with joint action by the com¬ 
mission of identically similar criminal acts, a kind of case which is not in 
itself deserving of separte treatment at all. [Bareiidra Kumar Ghosh, {\92^) 
52 I. A. 40]. Section 34 refers to t^ASffsjn whirh several persons both intend to 
do and do an act; it^oes not refer to cases wTjt’re several persons intend to 
go an act and so me one or more o f them do . entirely different acj. In 
the latter class of cases S. 149~may be applicable but S. 34 is not. On the 
other hand, if several ocrsons numbering five or more both do an act and 
intend to cfo ft] bothS]~JT'an3''ST*T59may''apply] ? ^ie basis of constructive 
gujl t uader S. 149 is mere membership £f an mila^ful^ as^m jjyjl 
und er f S. 34^ IS participation in sojiie actio n with the commo n intention of 
comrnlSl5E25lDi5 ftiXTase to whiclTSrT49"doeTl30t^^piy7^lTTfie accused 
persons can be found guilty of the oJfence constructively under S. ?>4 only on 
a finding that each of them look some part or other—in o** towards the com¬ 
mission of the olfence. Thus there is a clear distinction between S. .“^4 and 
S. 149.» 


Before a person can be saddled with construciivc liability and con¬ 
victed for the act done by another person under S. 34. 1. P. C.. it must be 
satisfactorily proved by the prosecution that the person so convicted had 
common kitenlion of doing that particular act with the person actually 
doing it.( Common intention should not be mixed up with "common 
ob ject* in S. 149, I. P. C. Both are hcn in any way synonymous. Similarly 
tbe or "'simihu*’’ intention, fihuuid not be confused ^th common 

in tention . The div idm g lin e betw e en the two i.s vciy t him yet it is very 
materiaTjinJ subsjanuujrpcrfioA..iU:. doing.. ari~aci may Have the same or 
similar intention with another person doing the _same act, yet he may net 
have' a~ coinmbn” intenfion wuli him so as to invoke the aid of S. 34, 1. P. C. 
in convicting hin^ Un the.latter case th ere is a lways_,an_ element of prepJau.- 
nlng before_the r» acUially done between tweV or more persons. i {Sahibzada 

V. The Cro^m, TT^. 1950 ]*csR. 24). The leading feature of S. is the 

element of participation in action, whereas membership of the assembly at the 
time of the committing of the oH'ence is the important element in S. 149. 
The two sections have a certain resemblance and may to a ccitain extent 
overlap, but il cannot be said that both have tlie same meaning, {d.if-kuran^e 
Go^vda v. Mysore Stole, A. I K. 1956 S. C. 731). 


Effect on prosccation of persons wbeo some are acquitted.—Cases some¬ 
times arise where per.sons arc charged with being members of an unlawful 
assembly and other'charges are framed against them in respect of olfences 
committed by such an unlawful assembly. In such cases, if the names of 
persons constituting the unlawful assembly are specifically and clearly recited 

I. The Law of Crime*—Ratan Lai aad Dhirajlal Thakorc. ISth edition, p, 3Sl. 
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in the charge and it is not suggested that any other persons icnown or unknown 
also weie members of the unlawful assembly, it may be that if one or more 
persons specifically charged are acquitted, that may introduce a serious infirm¬ 
ity in the charge in respect ot the others against whom the prosecution case 
may be proved, if out of the six persons charged under S. 149 of the Penal 
Code along with other offences, two persons are acquitted, the remaining four 
may not be convicted because the essential requirement of an unlawful assem¬ 
bly might be lacking. Where however four persons are prosecuted under 
S. 302, read with b. 34, 1. P. C. failure ot the prosecution to prove that one of 
them took part m the commission of the offence does not introduce any infirm¬ 
ity in its case against the remaining accused at all. Even if he is held not to. 

be present at the scene of the ofience, that, in law, cannot prevent the prose¬ 
cution from presenting its case against the remaining accused if the evidence 
adduced by it is otherwise satisfactory and cogent. iSundev Singh v. State of 
Punjab, A. 1. R. 1962 Supreme Court, 121 !)• 

Propriety of coDvictiou in different situations when some charged persons 
are acqulticd. One ol the essential iugred'ents of S. 149 is that the offence 
must have beeu committed by any member of an unlawful assembly and S. 141 
makes it dear that it is one ot the essential conditions of an unlawful assembly 
that Its membership must be five or more. 


In dealing with the question as to the applicability of S. 149 on such 
cases, it IS necessary to bear in mind the several categories of cases which 
come before the criminal courts for their decision. If five or m^.-e persons 

f charge as composing an unlawful assembly, and evidence 
adduced by the prosecution proves th‘vse charges against all of them, that 
IS a very clear case where S. 149 can be invoked. It is, however not neces¬ 
sary that uve or more persons must be convicted before a charge under S. 149 

can be successfully brought home to any members of the unlawful assembly. 
4 L*uay ^be ihai less than five persons may be charged and convicted-under 
b. 30 a, 149 11 the ciiarge is that the persons before the courts along with others 
named coiutiiuted an nulav. iil assembly, the other persons so named may not 
be available for trial along with their companions for the reason, for instance, 
tuat have absconded. In sii;h a case, the tad that less than five persons 
a.e beioie the Court does not make S. 149 inapplicable for the simple reason 
inal both the charge and the evidence seek to prove that the persons before the 

° -'s S'lch, they together 

I'h a assembly. Similarly, less than five persons may be 

charged under S. 149 It the prosecution case is that the persons before the 

couit and others uumbenug in all more than five composed an unlawful 
assembl), these Olliers being persons not identified and so not named. In such 

^ shows that the persons before the court along with 

unidemijjcd and unnamed ascailauts or members composed an unlawful assem- 
Diy, tuose beiore the court cau be convicted under S. 149 though the unnamed 
and unidemiLed persons are ooi traced and charged. Cases may also arise 
wnere lu tuc chaige, the prosecution names five or more persons and alleges 
that they coa^tituicd an ualawfuUassembly. In such cases, if both the charge 
and the evidence are confined to the persons named in the charge and out of 
the persons so named two or more are acquitted leaving before the court 
less than five persons to be tried, then S. 149 cannot be invoked. Even in such 
cases, it is possible that though the charge names five or more persons as com¬ 
posing an unlawful assembly, evidence may nevertheless show that the unlaw¬ 
ful! assembly consisted of some other persons as well who were not identified 
and fto not named. In such coses, either the trial court or even the High 
Court in appeal may be able to come to the conclusion that* the acquittal of 
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some of the persons named in the charge and tried will not necessarily displace 
the charge under S. 149 because along with the two or three persons convicted 
were others who composed the unlawful assembly but who have not been 
identified and so have not been named. In such cases, the acquittal of one 
or more persons named in the charge does not art'ect the validity of the charge 
under S. 149 because on the evidence the court of facts is able to reach the 
conclusion that the persons composing the unlawful assembly nevertheless 
were five or more than five. It is true that in the last category of cases the 
court will have to be very careful in reaching the said conclusion. But there 
is no legal bar which prevents the courts from reaching such a conclusion. 
The failure to refer in the charge to other members of the unlawful assembly 
unnamed and unidentified may conceivably raise the point as to whether pre¬ 
judice would be caused to the persons before the court by reason of the fact 
that the charge did not indicate that unnamed persons also were members of 
the unlawful assembly. But apart from the question of such piejudice which 
may have to be carefully considered, there is no legal bar preventiag the 
court of facts from holding that though the charge specified only five or more 
persons, the unlawful assembly in fact consisted of other persons who were 
not named and identified. 


Where five named persons were charged and tried for an olTencc read 
with S. 149 and two of them are acquitted, and the membership of the assem¬ 
bly is reduced from five to three that makes S. 141 inapplicable which inevit¬ 
ably leads to the result that S. 149 cannot be invoked against the remaining 
members. As soon as two of the five named persons are acquitted, the 
assembly must be deemed to have been composed of only three persons and 
that clearly cannot be regarded as an unlawful assembly. 


i 


of the common intention of all, each of such persons is liable for that act in 
the same manner as if it were done by him alone. The essential constituent 
of the vicarious criminal liability pre scribed by S. 34 is th e existence of com¬ 
mon intention. If the commonThtention in question animates the accused 
'personsTtid If thTsaid common intention leads to the commission of the 
criminal offence charged, each of the persons sharing the common intention 
is constructively liable for the criminal act done by one of them. Just as the 

combination of persons sharing the same common object is one of the features 
of an unlawful assembly, so the existence, of . a combination of persons 
sharingihe same _commoji iatcatipn is one of the features of S. 34. In some 
ways tne two sections are similar and in some cases they may overlap. But 

the common intenti on which is the basis of S, 34 is different 
from the co mmon object whic h is the basis of the cQinpQsitiQii of an unlaw¬ 
ful assemyyTrSS^i^.mteoiion^cnotewciio^i^ concert and necessarily 
postulate s the exis U nce of a pre-arrah^d plau^agJ^tKaT 'must mean a prior 
meeting af minds J Cas^ to which S. 34 can 'be' applied disclose an element 
of participation in action on the part of all the accused persons. The acts 
may be different, m^y vary in .their character, but they are all actuated by 
the same common intention. The common intention required by S. 34 is 
different from the same intention or similar intention. {Mojian Singh v. 
State of Punjab, A. I. R. 1963 Supreme Court 174). 

V^Barendra Kumar Ghosh V. The King Emperor, 52 I. A. 40—The facts of 
this ca'^e were aS follows .- 


M 5 
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at the dooi/wkich led into the room from a courtyard,when just inside 
the door\called on him to give up the money/*\Mmost immediately afterwards 
they fired pistol at him. He was hit in two places and died almost at once 
Without taking any money, the assailants fled, separating as they ran. One 
man, though he fired his pistol several times, was pursued by a post office 
assistant and others, and eventually was secured. This man was the appellant; 
and othere escaped. The pistol was at once picked up and was produced at 

the trial/ 

\The appellant wa^riety before Page. .1., and a jury ai the criminal 
sessions ot the High Coun^on a charge of murdepr- J'he trial judge directed 
the jur> that if theywere satisfied that the Post master was killed in further¬ 
ance of a common inieniion of al! three men. then the prisoner 
of murder, whether he fired the fatal shot or not. The jury 
verdict of guiUy. He h:is convicted and seiuencea to death under 

1 • 1 . f 


was guilty 

returned a 
S. 302 .^4. 


the Calcutta High 


The case was argued m appeal before a beach of 
(hjurl w hich dismissed the appeal of the prisoner. 

^he appellant preferred a petUxon to the High Court praying for a 
certificate that the case was a fit one for leave to appeal to the Privv Coimeil 
The High Court ga\c the certificate.^ 

vTne appellant’s argument was that in S. 34 '-li criminal act” in so far 
as the murder was concerned, meant an act w'hich took life criminally within 
S. 302. because S. 34 concluded by saying "is liable for that act in ihe same 
manner as if the act were done by himself alone", and there was no act done 
b} himself alone which could make a man liable to be punished .s a 
murderer, except wi act done hv himself and fatal to his victim. In other 
words, where each of the several persons did ^■-;^ething criminal all acting in 
furtherance of a common intention, each was punishable lor what he had done 
as if he had done it by him«elf.^ 

The Privy Council rejected the above argument and aflimied the jiuig- 
mcni of the High Court. In rejecting the above argument of the appcilanC 
their Lordships ga\e the following reasons ; 

0) The proposition contended for by the appellant was not worth 
enacting, for, if a man has done something criminal in itself he must be 
punishable for it, and nonetheless so that others were doing other criminal 
acts of their own at the same time and in furtherance of an intention com¬ 
mon to all. The argument evidently fixed attention exclusively upon the 
accused person’s own act. 

(2) To take an illustration, suppose two men tie a rope round the ueck 
of a third and pull opposite ends of the rope till he is strangled, then if both 
men are charged together but each is to be made liable for his act only and 
as if he had done it by himself, each can say that the prosecution has not 
discharged the onus, for no more is proved against him than an attempt, 
which might not have succeeded in the absence of the other party charged' 
Thus both wilt be acquitted of murder, and will only be convicted of an 
attempt. That would be the consequence if the appellaui's contention were 
adopted. 

(3) As soon, however, as the other sections of the Code are looked 
at, it becomes plain that the words of S. 34 are not to be eviscerated by reading 
them in that exceedingly limited sense, v Even if the appellant did nothing 
as he stood outside ihc door, it is to be remembered that in crimes, as in other 
things, "they also serve who only stand and wait”, he was Habl^ 
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(4) The other part of the appellant’s argument rested on Ss. II4 and 
149, and it was said that. ifS. 34 bore the meaning adopted by the High 
Court, these sections were -otiose^ 'J'Sectiop 149. however' is certainly not 
otiose for in any case it creates a specific offence and deals with the punish¬ 
ment of that offence alone. It postulates an assembly of five or more persons 
having a common object—namely, one of those named in S. 141—and then 
the doing of acts by members of it in prosucution of that object. There is a 
difference between object and intention. Though their object iz common, 
the intentions of the several members may differ, while the element of 
participation in action, which is the leading feature of .S. 34, is replaced in 
S. IjS^bv member^p of the assembly at the time of the committing of 
the 

Hiring, or conniving at hiring, of persons to join unlawful 
ass^my .—Whoever hires or engages, or employs, or promotes or 
connives at the hiring, engagement or employment of any person 
to join or become a member of any unlawful assembly, shall be 
punishable as a member of such unlawful assembly, and for any 
offence which may be committed by any such person as a member 
of such unlawful assembly in pursuance of such hiring, egnage- 
ment or ernployment, in the same manner as if he had been a 
member of such unlawful assembly or himself had committed 
such offence. 

151 . Knowingly joining or continuing in assembly of jive or more 
persons after it has been commanded to disperse, —Whoever knowingly 
joins or continues in any assembly of five or more persons likely 
to cause a disturb.mce of the public peace, after such assembly 
has been lawfully commanded to disperse, shall be punished with 
imprisonment of either description for a term which may extend 
to six months, or with fine, or with both. 

Explanation, —If the assembly is an unlawful assembly within 
the meaning of section 141, the offender will be punishable under 
section 145. 

152 . Assaulting or obstructing public servant when suppressing 
riot, etc, —Whoever assaults or threatens to assault, or obstructs 
or attempts to obstruct, any public servant, in the discharge of 
his duty as such public servant, in endeavouring to disperse an 
unlawful assembly, or to suppress a riot or affray, or uses, or 
threatens, or attempts to use criminal force to such public servant, 
shall be punished with imprisonment of either description for a 
term which may extend to three years, or with fine, or with ' 

both. 


153 . Wantonly giving provocation with intent to cause riot—ij 
rioting be committed, —Whoever malignantly, or wantonly, by doing 
anything which is illegal, gives provocation to any person intend¬ 
ing or knowing it to be likely that such provocation will cause the 
offence of rioting to be committed, shall, if the offence of rioting 
be committed in consequence of such provocation, be punished 
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with imprisonment of either description for a term which may 
extend to one year^ or with fine, or both ; 

if not committed ,— and if the offence of rioting be not com¬ 
mitted, with impvisonme it of either description for a term which 
may extend to six months, or with fine, or with both 

Comment 

Malignantly.--The word "malignantly” connotes general malice and 
according to V/ebstei dictionary the terms "maliciously” and "malignantly*’ arc 
synonymous. Malice is not only an expression of hatred and ill-will to an 
individual, but means an unlawful act done intentionally without just cause 
or excuse. Malignant means extreme malevolence or enmity : violently hostile 
or harmful. 

Wantonly.-—The word "wantonly,” means recklessly, thoughtlessly, 
without regard for right or consequences. It connotes a far larger scope than 
would be implied by the word "malignantly”. 

Ingredients of offence under S. 153. I. P_C.—The ingredients necessary 
to establish the offence under S. 153 are : (1) i hat the the accused did an act 
which was illegal ; (2) That he thereby gave provocation to any person; (3) 
That he did this malignantly or wantonly ; and (4^ That he did this ^a) 
intending that the provocation will cause the offence of rioting to be 
committed, or (.b) knowing it to be likely that such provoc.uion will cause 
the offence of rioting to be committed. 

At the hag hoisting ceremony at an Ordnance Factory on the 15th 
August, 1955, the accused was present amongst 250 to 300 persons who had 
come to witness the ceremony. After the ceremony was over and the 
gathering was about to disperse, the accused came and unfastened the string 
of the National Flag. The flag came down and the accused started trampl¬ 
ing over it. A large crowd enraged because of this insult to the National 
Flag had gathered round the accused and but for the promptness in handing 
over the accused to the police a serious riot may have occurred and the 
accused badly manhandled. The accused was prosecuted under Ss. 153, 504 
and 506, 1. P. C. He was convicted under S. 504 but was acquitted under 
S. 153, I. P. C. On appeal by the State against the acquittal the High Court 
held that the act of the accused was a deliberate act for the purpose of 
insulting the flag, thereby intending to wound the feelings and sentiments of 
the other persons present. Equally the act done was a wrongful act done 
without a just cause or excuse and was malignant and wanton within the 
meaning of S. 153. Further though the act was neither an offence as defined 
in S. 40, 1. P. C., nor was it prohibited by law. it was an illegal act within 
the meaning of Ss. 43 and 153, I. P. C. because the accused was civilly liable 
for trespass both to land as well as to goods. (Sta:} Government of Madhya 
Pradesh V. Indarsingh LahfiMingh, A. I. R. 1962 Madhya Pradesh, 92). 

3. Promoting enmity between classes 

153-A. Promoting enmity between different groups on grounds of 
religion, race, place oj birth, residence, language, etc,, and doing acts pre¬ 
judicial to maintenance of harmony. — (1) Whoever — 

(fl) by words, either spoken or written, or by signs or by 

visible j'eprcsentatioiis or otherwise, promotes or 
attempts to promote, on grounds of religion, i*ace, place 
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of birth, residence, language, caste or community or any 
other ground whatsoever, disharmony or feelings of 
enmity ^ hatred _or H^-will between different religious, 
racial, language or regional groups or castes or commun¬ 
ities, or 

(b) commits any act which is prejudicial to the maintenance 
of harmony between diflFerent religious, racial, language 
or regional groups or castes or communities, and which 
disturbs or is likely to disturb the public tranquillity, 
or 

(tf) organizes any exercise, movement, drill or other similar 
activity intending that the participants in such activity 
shall use or be trained to use criminal torce or yiolence 
or knowing it to be likely that the participants in such 
activity will use or be trained to use criminal force 
or violence, or participates in such activity intending 
to use or be trained to use criminal fo)*ce or violence 
or knowing it to be likely that the participants in such 
activity will use or be trained to use criminal force 
or violence, against any religious, racial, language or 
regional group or caste or community and such activity 
for any reason whatsoever causes or is likely to cause 
tear or alarm or a feeling of insecurity amongst mem¬ 
bers of such religious, racial, language or legional group 
or caste or community,* 


shall be punished with imprisonment which may extend to three 
years, or with fine, or with both. 

(2) Of ence committed in place oj worship, (1) Whoever 

commits an offence specified in sub-section (1) in any place of 
worship or in any assembly engaged in the performance of reli¬ 
gious worship or religious ceremonies, shall be punished with im¬ 
prisonment which may extend to five years and shall also be liable 

to fine. 

Comment 


Seciioa 153-A makes it an otfenoe not only to promote or attempt to 
promote hatred or enmity between religious, racial or linguistic groups, 
castes or communities, but also to create any disharmony among these groups. 
The word 'disharmony’ has a wide import. 

Esseotials.—Intention is the gist of the offence under S. 153-A. 1. K C. 
fhe section was never intended to apply to the case of the honest agitator, 
whose primary object is to secure redress of certain wrongs, real or fancied/ 
and who is not actuated by base mentality of a mere mischief-monger. If 

1. Clause (o) of S. 153>A(l)has been added by the Criminal Law (Ameodme^ 
Aot, 1972 (Aot No. 31 of 1972). The Act received the assent of the President on 14-6-1972 
and was published in the Oaz^te of India, 15-6-1972> Pt. 11, S. 1, Ext. p. 231. 
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tho wi-iior is expressing views-Ahich ne hoidi honestly, however wrong they 
may be. and has no malicious intention, he cannot be broui-ht within the 
mischiet of S. I53-A. {Empeior v. Banomali Moharana, 46 Cf. L. .1. 308), 

Meaning of class.—Any definite and ascertainable class of His Maiesty^s 

subjects will come within S. 153-A, I. P. C. although the classes may not be 

divided on racial or religious grounds. yV. D. Tripathi v. Emperor. 42 Cr. 
L. J., 40). Under the amended section, however, the words "dilferenr reli¬ 
gious. racial or language groups or castes or communities” have been used 
instead of the word 'classes’. 

Clause (c) of S. 15.VA (I) has been added by the Criminal Law 
(Amendment) Act 1972 (Act No. 31 of 1972). The Statement of Objects 
and Reasons attached to the Criminal Law (Amendment) Bill stated • "Drills 
exercises and other similar activities organised by communal and other 
divisive forces cause apprehension, fear or a sense of insecurity amongst 
members or the affected communities and also atlect prejudicially the 
maintenance of public tranquillity. Propaganda imputing that the members 
ot any particular community cannot be patriotic or asserting that members of 
any particular community should be denied or deprived of their rights as 
Citizens of India and propaganda regarding the obligations of any class of 
persons, by reasons ol their being members of any religious, racial, language 
or regional group or caste or community, would be prejudicial to the main¬ 
tenance of communal harmony and to the integrity of the nation.” 

A section 153-A, added by the Criminal Law Amendment 

' P^i)alises any person who organises any drill or other similar 
activity intending that the participants shall use or be trained to use violence 
or knowing it to be likely that the participants will use violence against any 
religious^ racial, language or regional group or caste or community and such 

activity for any reason whatsoever causes oris likely to cause fear of alarm 

or a feeling of insecurity amongst members of such religious groups, etc. 
The participants in such drills are also covered by the prohibition. 

The definition postulates me/ts rea, the guilty mind, as an essential 
ingredient of the oft'ence in so far as the individual offender is concerned. 

It has to be proved that the accused organised or participated in the drill 
j ^ u that the participants shall use violence or with the know¬ 

ledge that it was likely to be used by them. It has further to be proved that 
such activity for any reason whatsoever causes or is likely to cause fear or 
alarm or a feeling of insecurity amongst members of such religious, racial, 
language or regional group or caste or community. 

Problem.-~\ ridicules the prophet of the Mahomedans in the prosccu- 
Uon of a propaganda started by a class of persons who are not Mahomedans. 
What offence has A committed ? 

A promotes feeling of enmity between different classes of the citizens 
of India and as such is liable to be punished with imprisonment ud to three 
years, or with fine or with both under S. I53-A of the Code. ^ 

prejudicial to national integra~ 
—(1) Whoever, by words either spoken or written or by signs 
or by visible representations or otherwise,_ ” 

(a) makes or publishes any imputation that any class of 
^rsons cannot, by reason of their being members of any religious, 
lacial, language or regional group or caste or commSiity, 
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htu*' I') the Constitution of India as by 

india^^^or uphold the sovereignty and integrity of 

(b) asserts, counsels, advises, propagates or publishes 

that any class of persons shall, by reason of their being members 

of any religious, racial, language or regional group or caste or 

community, be denied or deprived of their rights as citizens of 
India, or 

(c) makes or publishes any assertion, counsel, plea or appeal 
concerning the obligation ot any class of pei sons by reason of 
their being members of any religious, racial, language or regional 
group or caste or community, and such assertion, counsel, plea or 
appeal causes or is likely to c luse disharmony or feeiings of 

enmity oi'hatred or ill-will between su,-h mtmbers and other 
persons, 

shall be punished with iinprisoninont which miy extend to 
three years, or with both. 

(2) Whoever commits an oft'encu specified in snb-scctioa 
(1), in any place of worship oj- an\ assembly engaged in the pei- 
foi-mance of religious worship or religious ceremonies,- shall be 
punished with imprisonment whh'h mav extend to five vears and 
shall also be liable to fine.' 


Comment 

Section 153-B of the Indian Pena' Code, added by the Criminal Law 
(Amendment) Act, 1972, postulates the penalisation of three kinds of 
communal propaganda, v/z. (1) the imputation that any class of persons 
cannot by reason of their being members of any religious, racial, language 
or regional group or caste or community, bear true allegiance to the 
Constitution or uphold the sovereignty and integrity of India ; (2) the 
assertion that any class of persons by reason of their being members of any 
religious, racial, language, or regional group or caste or community be 
denied or deprived of their rights us citizens of India ; or (3) any assertion 
counsel, plea or appeal concerning their being members of any religious 
racial, language or regional group or caste or community, and such plea or 
.appeal causes or is likely to cause disharmony or feelings of enmity or hatred 
or ill-will between such members iind other persons. The first two kinds of 
rabid communal propaganda relate to the members of the majority community 
while the Iasi relates to similar propaganda by members of the minorilv 

communities. ^ 


1S4. Owm or occupier of land on which an unlawful assembly is 
held. —Whfiicvvi' any unlawful asst-inbly or riot takes place the 
owner or oreupicr of tlie land upon which such unlawful assembly 
is held, or such l iot is committed, and any person havine or 


I. Added by the Criminal Uw (Amendment) Act, 1972 (Act No. 31 of 1972) whieh 

KS,'5f. sK'K. KTa'p-isp 
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claiming an interest in such land, shall be punishable with fine 
not exceeding one thousand rupees, if he or his agent or manager, 
knowing that such offence is being or has been committed, or 
having reason to believe it is likely to be committed, do not give 
the earliest notice thereof in his or their power to the principal 
officer at the nearest police-station, and do not, in the case of his 
or their having reason to believe that it was about to be commit¬ 
ted, use all lawful means in his or their power to prevent it, and, 
in the event of its taking place, do not use all lawful means in his 
or their power to disperse or suppress the riot or unlawful 
assembly. 

Comment 


Knowledge on the part of the owner or occupier of land of the acts or 

intentions of his agent is not an essential element under S. 154 and he may 
be convicted under it though he may be in entire ignorance of the acts of his 
agent or manager. 

An owner or occupier of land on which .serious riot has been committed 
is liable under S. 154 for the acts of commission and omission not only 
of himself but also of his agent or manager, who does nothing to pre¬ 
vent it, but accompanies the rioters and while it is going on stands close- 
by, though the owner may have no knowledge that a riot was likely to be 
committed. 

155. Liability of person f<n whose benefit riot is committed .— 
Whenever a riot is committed for the benefit or on behalf of any 
person who is the owner or occupier of any land respecting which 
such riot takes place or who claims any interest in such land, or 
in the subject of any dispute which gave rise to the . riot, or who 
has accepted or derived any benefit therefrom, such person shall 
be punishable with fine, if he or his agent or manager having rea¬ 
son to believe that such riot was likely to be committed or that 
the unlawful assembly by which such riot was committed was 
likely to be held, shall not respectively use all lawful means in 
his or their power to prevent such assembly or riot from taking 
place, and for suppressing and dispersing the same. 

156. Liability of agent or owner or occupier for whose benefit riot 
is committed .—Whenever a riot is committed for the benefit or on 
behalf of any person who is the owner or occupier of any land 
respecting which such riot takes place, or who claims any in¬ 
terest in such land, or in the subject of any dispute which gave 
rise to the riot, or who has accepted or derived any benefit 
therefrom, 

the agent or manager of such person shall be punishable 
with fine, if such agent or manager, having reason to believe that 
such riot was likely to be committed, or that the unlawful 
assembly by which such ri^t was committed was likely to be 
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held, shall not use all lawful means in his power to prevent such 

not or assembly from taking place and for suppressing and dis¬ 
persing the same. 

Comment 

In order to establish an offence under S. 156 the three essential points 
to be proved are (1) that a riot was committed: (2) that the riot (if any) 
was committed for the benefit of or on behalf of the owner or occupier 
of the land respecting which such riot took place; and (3) that the 
accused (manager) has reason to believe that a riot was likely to be 
committed. 

157. Harbouring persons hired Jor an unlawful assembly, —Who¬ 
ever harbours, receives or assembles in any house or premises 
in his occupation or charge, or under his control any persons 
knowing that such persons have been hired, engaged or employed 
or are about to be hired, engaged or employed, to join or become 
members of an unlawful assembly, shall be punished with impris¬ 
onment of either description for a term which .may extend to six 
months, or with fine, or with both. 

Comment 

Section 157 is of wider application than S. 150. It provides for an 
occurrence that may happen and makes the harbouring, receiving or 
assembling of persons, who are likely to be engaged in any unlawful 
assembly, an offence. Law contemplates imminence of an unlawful 
assembly and proof of facts which in law should go to constitute an 
unlawful assembly. Therefore where a magistrate only found that the 
accused had collected and harboured men for the purpose of committing 
a riot should he find it in bis interest to do so and there was no finding that 
an unlawful assembly was in the contemplation of the accused, conviction 
cannot be maintained. 

To support a conviction under S. 157, it must be proved that, for pur¬ 
poses of an unlawful assembly, the accused has hired or engaged, or 
employed other persons. It is not sufficient to show that the accused 
has employed men of a district having a well known character of lathials 
and that they had been in his service some time before the riot was 
committed. 

158. Being hired to take part in an unlawful assembly or riot,'— 
Whoever is engaged, or hired, or offers or attempts to be hired or 
engaged, to do or assist in doing any of the acts specified in 
section 141, shall be punished with imprisonment of either des¬ 
cription for a term which may extend to six months, or with fine, 
or with both ; 

or to go armed. —and whoever, being so engaged or hired as 
aforesaid, goes armed, or engages or offers to go armed, with any 
deadly weapon or with anything which used as a weapon of offence 
is likely to cause death, shall be punished with imprisonment of ' 
either description for a term which may extend to two years, 9 ^ 
with fine, or with both. y 
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Comment 

The section envisages punishment of persons who hire themselves or 
engage themselves as members of an unlawful assembly. Higher punish¬ 
ment is awarded to those who are armed with deadly weapons. 

4. Affray .. 

159. Affray .—When two or more persons, by fighting in a 
public place, disturb the public peace, they aie said to ‘^commit 
an.afray”. 

for committing affray.- —Whot\'cr conunits an 
shall be punished with impristninieiit ot either description 
teim which may extend to one month, or with tine which 
may extend to one hundred rupees, or with both. 



^ Coinincot 

Blackstone defines the term ‘alTray’ as the fighting of two or more 
persons m some public place, to the terror of his Majesty’s' subjects ; for 
It the nghting be in private, it is no affray but an assault.^ 

The ingredients of the section are first a fi f^ ht between 
tw o or mor e p e rsn os^secondly such fight mu st be in a p uhl iit'; place and. 

^public peace. Mere abusing or quarrelling 
without exchanging blows will not make THs section applicable. It con¬ 
templates a definite breach of peace or an assault. 

An eftray requires two sides fighting. Passive submission by one 

party to beating by the other will not do. Nor will mere howling in paint 

00 . An answering challenge or war-cry or even an active non-violent 

rgHSt an ee ought do. So where a person does not resist back violently 

or non-violently when he is beaten by others, the latter cannot be 

convicted under S. 160 of the Code, (in rtf. Rama Kadumban, 51 Cr. 
L. J* 979). 


Before an accused can be convicted under S. 160, Penal Code, it 
must be proved that two or more persons, including the accused, by fighting 
in a public place, disturbed the public peace. In the absence of any 
evidence of fighting, mere quarrelling with one another in a bus stand 
which is a public place, will not be sufficient to justify a conviction 
under S. 160. [Abdul Majid v. Government of Mysore 5 D L R 
(Mys.) 80]. ‘ ’ ‘ 


and affray^^Riot is the use of force or violence by an unlawful 
assembly (which is an assembly of five or more persons) or by any member 
thereof in prosecution of the common object of that assembly An affr^ 
on the other hand, is committed by two or more persons by fighting in a 
public place when they disturb the public peace, in the ^se of affrav 
there may thus not be the common object to disturb public peace To 
sum up, a not differs from an affray inasmuch as (1) a riot can be Mmmitted 
only by five or more persons, while an afiary can L comi^dH bv 
two or more persons. (2) A riot can be committed even Tn T mival? 
place but an affray cannot be committed in a priNate place, ft lo 
a not every member of the unlawful assembly is punishable ul hou'h 
some of them may not have personally used force or violence - thi. is 
not so in the case of an affray becau-e only those actually en^agej^are 

!• 4* BiftOjc« 143. 
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liable. (4) The punishment awarded in the case of riot is two years, or 
with line, or both, but in the case of an affray it is one month or fine up 
to Rs. 100 or with both. 

Affray and Assault.—(1) An aff ray must be committed in a public 
place, but an assault may be committed either in a public or a private 
place. (2) An affray is commited by two or more persons, while an assault 
is made by the making of any gesture or prepaiation by a personto 
cause another person present to apprehend that the peison making it is about 
to use criminal force to him. (3) An affray is an offence against public 
tranquillity, while an assault is an olfencc against the person of an indivi- 
dual, (4) The punishment provided for affray is one month or with fine 
up to Rs. 100 or both, while it is three months or with fine up to Rs. 100, 
or both in the case of an asault. 

“An affray is nothing more than an assault committed in a public 
place and in a conspicuous manner and is so called because it aff'righteth 
and makelh men afraid. 
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CHAPTER IX 

OF OFFENCES BY OR RELATING TO 
PUBLIC SERVANTS 

(Ss. 161—171) 

Introduction.—The present chapter deals with oftences committed 
by or relating to public servants. Such oftences fall- under the following 
classes :— 

(1) Bribery and cognate olVence (Ss. 161-165). 

(2) Dishonest and unlawful acts of public servants (Ss. 166-169). 

(3) Personating a public servant (Ss. 170-171). 

161. Public servant taking gratification other than legal TemuTteTa~ 
tion in respect of an offical act. —Whoever, being or expecting to be 
a public servant, accepts or obtains, or agrees to accept, or at¬ 
tempts to obtain from any person, for himself or for any other 
person, any gratification whatever, other than legal remuneration, 
as a motive or reward for doing or forbearing to do any official act 
or for showing or forbearing to show, in the exercise of his official 
functions, favour or disfavour to any person, or for rendering or 
attempting to render any service or disservice to any person, with 
the Central or any State Government or Parliament or the Legist 
1 ature of any State, or with any local authority, corporation or 
Government company referred to in S. 21, or with any public 
servant, as such, shall be punished with' imprisonment of either 
description for a term which may extend to three years, or with 
fine, or with both. 

Explanations ,—“Expecting to be a public servant”. If a 
person not expecting to be in office obtains a graification by 
deceiving others into belief that he is about to be in office, and 
that he will then serve them, he may be guilty of cheating, but 
he is not guilty of the offence defined in this section. 

“Gratification”. The word “gratification” is not restrict¬ 
ed to pecuniary gratifications, or to gratifications estimable in 
money. 


“Legal pmuneration.” The words “legal remuneration” 
are not restricted to remuneration which a public servant can 
lawfully demand, but include all remuneration which he is per- 
mitted by the Govermnent, which he serves, to accept. 


“A motive or reward for doing”. A person who receives a 

gratification as a motive for doing what he does not intend to do, 

or as a reward for doing what he has not done, comes within these 
words. 
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Illustrations. 

(a) A, a muDsif, obtains from Z, a banker, a situation, in Z’s bank for 
A’S brother, as a reward to A for deciding a cause in favour of Z. A has 
committed the offence defined in this section. 

(b) A holding the office of Consul in a Foreign State, accepts a lakh of 
rupees Tfom’the Minister of that State. It does not appear that A accepted 
this sum as a motive or reward for doing or forbearing to do any particular 
official act, or for rendering or attempting to render any particular wrviw 
to that State with the Government of India. But it does appear that A 
accented the sum as a motive or reward for generally showing fevour m the 
exercise of his official functions to that State. A has committed the offence 

defined in this section. 

(c\ A a public servant, induces Z erroneously believe that A*s 

influence with the Government has obtained a title for and thus *“du^ 

Z t^We A money as a reward for this service. A has .ommitted the offence 

defined in this section. 

Comment 

Inffredlents— The ingredients of the offence are (1) that the accused. 

dofng''of fSJing trao'^an official*act*!'™ forTh^nror'fpr'bearing to 

nr rtUfavour in the exercise of his official function, or (c) 

servant. 


To constitute an offence under S. 161 it is not 
servant who receives the bribe must, m fact, be in 
tavour or service at the time. Payment of montyio 
a public institute in which the officer is mteres^d 
Scation within S. 161 only if the payment was 
for the officer showing a favour to the accused or 

already shown the favour. 


necessary that the public 
a position to do the act, 
an officer as donation to 
would amount to illegal 
made either as a motive 
as a reward for having 


A ^ o nnhiic servant to be guilty under S. 161 it is not necessary 

the act of , eratification and not by the *'other person*’. Where, 

.orvarit acK^ing^he ^ „„ behalf of a sub-inspector who wm 

therefore, a « j, consideration of "doing or forbearing-, 

to release the awwed o t^ble he cannot be held guilty under 

abettor. Azlm{AII^. Rex. A. T. R. 1950 

All. 41 J). 1 

Th. mere handing over the money or notes will not adequately prwe 
that the money%r ^ ** ^he prosecution either succe^ 
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or fails according as. it is proved that the money or notes were paid as bribe 
or not. {King v. S. N, Singh Rai, A. I. R. 1951 Oriusa, 297). 

Simple acceptance of money is not an offence under S. 161 I P C * 
it must be as a motive or reward for an official act. If a person accepts 
money as a motive or reward for an act which cannot be said to be an 
official act. he is not guilty under S. 161, I. P. C. {Bechey Lai v. State A.I R. 
1952 All. 667). ' 


It is not ne^ssary to constitute an offence under S. 161 that the act 
for doing which the bribe is given should actually be performed It is 
sufficient if a representation is made that it has been or that it ’ will be 
performed, and a public servant, who obtains a bribe by makine such 
representation, will be guilty of the offence punishable under S 161 I P C 
even if he had or has no intention to perform and has not performed’ or does 
not actually perform that act. {Imiur Dayaldax v. Stale of Bombay, A. I. R. 
1952 fiom, 58)* * 

It is sufficient to constitute an offence under S. 161 read with S 116 
i’^^ public servant in the belief that 

he had the power in the exercise of his official functions to show the desired 

favour, although the public servant had in reality no such power (Mahadeo 
DflMnoppa V. A. I. R. 1952 Bom. 435). n power. (Manadeo 

Scope of applicability of S. 161.-Section 161 of the Penal Code deals 
With three categories of cases .-—(1) acceptance of gratification as motive or 

reward for doing or forbearing to do any official act : ( 2 ) acceptance of 
gratification for showing or forbearing to show in the exercise of his 
official function, favour or disfavour; and (3) acceptance of gratification 
for rejidering or iittciripting to render any service or disservice to any 
person with the Legislative or Executive Government of India or with the 
Government of any Presidency, or with any Lieut. Governor, or with anv 
public servant. ^ 


Where a constable working in a court accepts gratification from certain 

witnesses on the inducement that the identification of property for which 

they had come would be expedited, the case falls under the last catecorv 
mentione-d above. {Mohd. Akram v. Rex, 1949 A. L. J. 326). category 


To constitute an offence under S. 161 it is enough if the public servant 

who receives the money takes It by holding out that he will render assistance 
to the giver ‘'with any other public servant” and the giver gives the monev 

pder that belief. It ma> be that the receiver of the money is in LTno^t 
in a position to render such assistance and is even aware nt* it Ha ,«V,. 
even have intended to do what he holds himself as cipable of do.no 
He nmy accordingly be guilty of cheating. NoneihcL he s /uihv of 
the olfencc under S. 161, I. P. C. That is clear from tL Lrth 
non to S. 161. [Mahe.dtPenhady. State oj Uttar Pradesh, (1955^^ S R* 


Scctio 0 ] 6 I| Pcnsl Oodc* docs not 

in fact, be in a position to do the official a.a. favour or s^rv ^ 17 ffie ""ume 
of the demand or receipt of the gratification Tm the time 

under this section, it is enough if the public servant an offence 

fication, takes it by inducing a belief or by hold 7 * ‘ m 

der assistance to the giver "with any othe? pubur ervant”®.n71‘h‘‘ •®"' 

gives the gratification under that belief. It is'^further 

public servant receiving the gratification does'no^inlrnd’Tdoffie offidal 
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for^aranco which he holds himself out as capable of doing 
This is clear from the last explanation appended to S. 161 The ooint is 

further clarified by illustration (c) under this section me point is 

<; ifii P^nfi r *1.1“ servant being a police officer, is charged under 

L ^ ^ gratification was taken 

n/ procuring an official act. the question whether there 

offence against the giver of the gratification which the accused 
could have investigated or not, is not material for that purpose. If he has 
used ms official position to extract illegal gratification, the requirement of 
the law IS satisfied. It is not necessary in such a case for the Court to consi- 

der whether or not the public servant was capable of doing or intended to do 

any official act of favour or disfavour. iChatwdas Bhagwandas Patel v 
State of Gujarat, (1976) II S. C. J.. 202. Notes of Cases). 


Trap.—Whatever the criminal tendencies of a man may be. he has a 
right to expect that he will not be deliberately tempted beyond the powers 

of his frail endurance and provoked into breaking the law ; and more 
particularly by those who are the guardians and keepers of the law. How-ever 
regrettable the necessity of employing agents provocateurs may be (and their 
lordships of the Supreme Court realised to the full that was unfortu¬ 
nately often inevitable if corruption was to be detected and bribery stamped 
out), it is one thing to tempt a suspected olfender to overt action when he 
is doing all he can to commit a crime and has every intention of carrying 
through his nefarious purpose from start to finish, and quite another to egg 
him on to do that which it has been finally and firmly decided shall not be 
done. The very best of men have moments of weakness and temptation, 
and even the worst, times when they repent of an evil thought and are given 
an inner strength to set Satan behind them; and if they do, whether it is 
because of caution, or because of their better instincts, or because some other 


has shown them either the futility or the wickedness of wrongdoing, it 
behoves society and the State to protect them and help them in their good 
resolve ; not to place further temptation in their way and start afresh a train 
of criminal thought which had been finally set aside. (Ramjanam Singh v. 
The State of Bihar, A. 1. R. 1956 S. C. 643). 


Where a trap was laid and the accused, a Oovernment employee, 
accepted initialled currency notes of rupees twenty and the recovery of the 
notes from the pocket was not disputed by him, it was incumbent on the 
accused to explain that circumstance and where his explanation was not 
accepted, a conviction under S. 161, I. P. C. read with S. 5 (2) of the Pre¬ 
vention of Corruption Act, cannot be disbursed. [Jainarain v. The State of 
t/. P., (1974) II S. C. J. 309]. 

Where a trap is laid for a public servant, it is desirable that the marked 
currency notes, which are used for the purpose of trap are treated with 
phenolphthalein powder so that the handling of such marked currency notes 
by the public servant can be detected by chemical process and the Court 
does not have to depend on oral evidence which is sometimes of a dubious 
character for the purpose of deciding the fate of the public servant. It is 
but'meet that science-oriented detection of crime is made a massive pro* 
gramme of police, for in technological age nothing more primitive can 

be conceived of than denying the discoveries of the sciences as aids to crime 
•uppression and nothing cruder can retard forensic efficiency than swearing 

by traditional oral evidence only, therebydiscouraging liberal use of scientific 

research to prove guilt. (Raghblr Singh v. State of Punjab, A. I. R. 1976 
S. C. 91). 
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162 . Taking gratification^ in order, by corrupt or illegal means, 
to influence public servant, —-Whoever accepts or obtains, or agrees 
to accept, or attempts to obtain, from any person, for him^lf 
or for any other person, any gratification whatever as a motive 
or reward for inducing, by corrupt or illegal means, any public 
servant to do or to forbear to do any official act, or in the exer¬ 
cise 01 the official functions of such public servant to show 
favoui or disfavour to any person, or to render or attempt to 
render any service oi disservice to any person, with the Central 
or any State Government or Parlianient or the Legislature of any 
State, or with any local authority, eprporat * .n or Government 
company referred to in section 21, or with any public servant, as 
such, shall be punished with imprisonment of either description 
for a teim whi^h may extand to three years, or with fine, or 
with both. 




Comment 


A person who accepts for himself or for some other person a gratifica' 
tion for inducing, by corrupt or illegal means, a public servant to forbear to 
do a certain official act, is punishable, not under S. 161, but under S. 162. 

163 . Takirg gratification for exercise of personal influence ^vith 
public servant, —Wnoever accepts or obtains, or agrees to accept 
or attempts to obtain, from any person, for himself or for any 
other person, any gratification whatever, as a motive or reward 
for inducing, by the exercise of personal influence, any public- 
servant to do or to forbear to do any official act, or in the exer¬ 
cise of the official functions of such public servant to show favour 
or disfavour lo any person, or to render or attempt to render any 
service: or disservice to any person with the Central or any State 
Governmeiu or Parliament or the Legislature of any State, or 
with any local authority, corporation or Government company 
referred to in section 21, or with any public servant, as such, 
shall be punished with simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 

n lustrations. 

Au advocate who receives a fee for arguing a case before a Judge ; a 
person who receives pay for arranging and correcting a memorial addressed 
to Government, setting forth the services and claims of the memorialist : 
a paid agent for a condemned criminal, who lays before the Government 
statements tending to show that the condemnation was unjust,—are not 
within this section, inasmuch as they do not exercise or profess to exercise 
personal Influence. 

164 . Punislonent for abetment by public servant of offences 
defined in section 162 or 163, —Whoever, being a public servant, in 
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respect of whom either of the offences defined in the last two 
preceding sections is committed, absts the offence, shall be 
punished with imprisonment of cither description fora term 
which may extend to three years, or with fine, or with both. 

Illustration. 

A is a public servant. B, A-s wife, receives a present as a motive for 
soliciting A to give an office to a particular person. A abets her doing so. 
B is punishable with imprisonment for a term not exceeding one year, or 
with fine, or with both. A is punishable with imprisonment for a term 
which may extend to three years, or with fine, or with both. 

165. Public servant obtaining valuable thing, without consider a- 
h'on.—Whoever, being a public servant, accepts or obtains, or 
agrees to accept or attempts to obtain, for himself, or for any 
other person, any valuable thing without consideration, or for a 
consideration which he knows to be inadequate. 

from person concerned in proceeding or business transacted by such 
public servant, —from any person whom he knows to have been, or 
^to be, or to be likely to be, concerned in any proceeding or 
business transacted or about to be transacted by such public 
servant, or having any connection with the official functions of 
himself or of any public servant to whom he is subordinate, 

or from any person whom he knows to be interested in or 
related to the person so concerned, 

shall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with 
both. 

Illustrations. 

(a) A, a Collector, hires a house of 2, who has a settle meat case pead< 
iug before him. It is agreed that A shall pay fifty rupees a month, the house 
being such that, if the bargain were made in good faith, A would be required 

4to pay two hundred rupees a month. A has obtained a valuable thing from 
Z without adequate consideration. 

(b) A, a Judge, buys of Z. who has a cause .pending in A*s Court, 
Government promissory notes at a discount, when they are. selling in the 

market at a premium. A has obtained a valuable thing from Z without 
adequate consideration. 

(c) Z*8 brother is apprehended and taken before A, a Magistrate, on a 
charge of pre jury. A sells to Z shares in a bank at a ^ premium, when they 
are selling in the market at a discount. Z pays A for the shares accordingly. 
The money so obtained by A is a valuable thing obtained by him without 
adequate consideration. 

^ Commeat 

The mere taking ofpresents by a public functionary, cannot be 


172 


IKDIAK FBKAL OODB 


IS. 166 


proved that such presents were corruptly taken, has been made penal by 
the Code. Section 161 of the Indian Penal Code, as we have already seen, 
relates to illegal gratification where it is taken as a motive or reward for 
doing or for bearing to do an official act. But the above statement is a 
proposition of law laid down by S. 165 of the Code, where the motive or 
reward is not material. This section provides that where a public servant 
accepts or obtains tor himself, or for any other person any valuable thing 
without consideration, or for a consideration which he knows to be inade¬ 
quate from any person concerned or likely to be concerned in any proceeding 
or business transacted by such public servant, or having any connection 
with the ollicial functions of himself or of any public servant to whom he is 
subordinate, is liable to be punished with imprisonment for a term which' 
may extend to three years, or with fine, or with ’^u;h. 

It is thus clear that the present section does not prohibit a sale or 
purchase by a public servant, at a fair price, to or from a person transacting 
business before him. All that it prohibits is accepting or obtaining any 
valuable thing without consideration or for an inadequate consideration. 


165-A. Punishment Jor abetment oj offences defined in section 161 
Of section 165. \\ hoewf abets any oficinx* piuiisliablc under see- 

tion 161 or section 16:>, whcthei* or not that olfeiice is committed 
in consequenec of the abetment, shall be punished with imprison¬ 
ment of either description for a term which mav extend to three 
years, or with fine, oi with both. 


fj 


Comment 

In a trial for the ofi'ence of offering a bribe to a public servant the 
relevant question is the state of mind of the accused, when he offers a 
bribe ; it has nothing to do with the quest«r*n whether the public servant is 
or is not in a position to do or not to do the act, for the doing or not 
doing whereof the amount is olTerred to him. iPadam Sen v. State, A. 1. R. 
1959 All. 707). 

166. Public servant disobeying law, with intent to cause injury 
to any person, —Whoever, being a public servant, knowingly dis¬ 
obeys any direction of the h'.w as to the way in which he is to 
conduct himself as such public servant, intending to cause, or 
knowing it to be likely that he will, by such disobedience, cause ^ 
injuiy to any person, shall be punishctl with simple imprison¬ 
ment lor a term which mav extend to one year, or with line, or 
with both. 

Illustration. 

A, being an officer directed by law to take property in execution, in 
order to satisfy a decree pronounced in Z’s favour by a Court of Justice, 
knowingly disobeys that direction of law-, with the knowledge that he is 
likely thereby to cau5e injury to Z. A has committed the offence defined in 
this section. 

Comment 

An accused under S. 166 ought to be informed of the particular ‘'direc- 
: > Q of the law as to the way in which he is to conduct himself as a public 
aeryant** which he is alleged to have disobeyed. A declaration in S. 23, '* 

Police Act, 1861, that it is the duty of any police officer to detect and bring 
• •ffenders to justice is not such a direction as S. 166 contemplates. 
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There must be an express direction of law to satisfy the requirements 
of S. 166—a disobedience to an order even is not sufficient, though given 
under a provision of law. 

167. Public servant frojning an xnc'irrect document with intent to 

Y cause injury. —Whoever, being a public servant, and being, as 
such public servant, charged with the prcp.uation or tiansiatiou 
of any duriiment, frames or translates that document in a manner 
which he knows or believes to be incorrect, intending thereby 
to cause or knowing it to be likely that he may thereby cause 
injury to any pyj son, shall be punished with imprisonment ol 
either description for a term which may extend to three veais, or 
with fine, oi' both. 

Commeot 

Whereas S. 167 relates to the incorrect preparation of a public record 
as such, S. 193 applies when the record forms part of the records of a judi¬ 
cial proceeding. (G. Srimvasa Ayyangar v, Rdimaswami Ayyangar, A. I. R 
1935 Mad. 9). 

168. Public servant unlawfully engaging in trade, —Whoevcj’, 
being a public servant, and being legally bound as such public 

^ servant not to engage in trade, engages in trade, shall be punished 
with simple imprisonment for a term which may extend to one 
year, or with fine, or with both. 

Comment 

Lending money on interest does not amount to “unlawfully engaging in 
trade** within the meaning of S. 168. 

169. Public servant unlawfully buying or binding for property .— 
Whoever, being a public servant, and being legally bound as such 
public servant not to purchase or bid for certain property, pur¬ 
chases or bids for that property, either in his own name or in the 
name of another, or joimly, or in shares with others, shall be 
punished with simple imprisonment for a term which may extend 
to two years, or with fine, or with both ; ana the property, if 
purchased, shall be confiscated. 

Comment 

When a Sub-Inspector of Police purchases a pony which had been im¬ 
pounded, it has been held that he should have been proceeded against under 
S. 19 of the Cattle Trespass Act, 1871, (Act I of 1871), coupled with S. 169, 
and not under S. 406, I. P. C. 

170. Presonating a public servant. —Whoever pretends to hold 
ary particular office as a public servant, knowing that he docs 
not hold such office, oi- falsely personates any other person hold¬ 
ing such office, and in such assumed character does or attempts 
to do any act under colour of such office, shall be punished with 
imprisonment of either description, for a tenn which may extend 
to two years, or with fine, or with both. 
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Comment 

The ingredients of the offence of personating a public servant are embod¬ 
ied in S. 170 of the Code which lays down that (1) a person (a) pretending 
to hold any particular office as a public servant, knowing that he does not 
hold such office, or (b) falsely personating any other person holding suchr 
office, and (2) in such assumed character does or attempts to do any act 
under colour of such office, is liable to be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or 
with both. 

Under S. 170. the prosecution must prove the^following points, namely. 
(1) that the accused falsely pretended to be or personated to be a public 
servant; (2) that he did so knowingly ; and (3) that when assuming such 
character he did or attempted to do something under colour of such office. 

The mere assumption of false character without any attempt to do an 
official act is not sufficient to bring the ofience within the meaning of 
S. 170. 

Section 170 punishes a person who pretends to hold any office as a 
public servant and does any act in the assumed character of a public servant, 

A person pretending to hold a particular office as a public servant alone is 
not punishable unless in such an assumed character he does or attempts to 
do some act under colour of such office. The gist of the otTence consists of 
the false assumption of the role of a public servant. {Satyapal Thaper v. 

A. I. R. 1951 All. 481), 

Under colour of office.<-The act done'under colour* of an office is an 
act having some relation to the office which the accused pretends to hold. A 
mere promise to appoint a person as a constable cannot be regarded as an 
act under colour of the office of a C. I. D. officer. Such recommendation 
might be made, not necessarily by a C. 1. D. officer. Nor can writing on a 
paper of something unintelligible and nonsense be'regarded as an act done 
under colour of the office of a C. I. D. officer. {Lakshmanarayan Tripathy 
V. Emperor, 45 Cr. L. J, 201). 

171 . Wearing garb or carrying token used by public servant with 
fraudulent intent, —Whoever, not belonging to a certain claes of 
public servants, wears any garb or carries any token resembling 
any garb or token used by that class of public servants, with 
the intention that it may be believed, or with the knowledge 
that it is likely to be believed, that he belongs to that class of 
public servants, shall be punished with imprisonment of either ^ 
description for a term which may extend to three months, 
or with fine which may extend to two hundred rupees, or with 
both. 

Comment 

The offence of wearing a garb of a public servant arises when (a) a 
person not belonging to a certain class of public servants, (b) wears the garb 
or carries any token of that class, (c) with the intention that he might be 
believed as such public servant. The offence is complete even though no 
act is done or attempted in the assumed official character the moment i 
person wears a garb or carries a token used by a public servant with the 
intention to pass off as such public servant. The amount of punishment 
provided is imprisonment up to three months or fine extending to Rs. 200, 
or both. ^ 
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CHAPTER IX-A 

OF OFFENCES RELATING TO ELECTIONS 


(S». 171-A—171-1) 

ElecHoD. —"Election*', as defined in Explanation 3 to S. 21, denotes 
an election for the purpose of selecting members of any legislative, municipal 
or other public authority, of whatever character, the method of selection to 
which is by, or under, any law prescribed as by election. 

171-A. **Candidat^*, Electoral right** defined »—For the piii- 
poses of this Chapter— 

[(a) ‘‘Candidate” means a person who has been nominat¬ 
ed as a candidate at any election.'] 

(b) “Electoral right” means the right of a person to stand 
or not to stand as, or to withdraw from being, a can¬ 
didate, or to vote or refrain from voting at an elec- 

ion. 


Comment 

A candidate who has withdrawn his^candldature is included in the 
definition. 

171-B. Bribery. —(1) Whoever— 

(i) gives a gratification to any person with the object of 

inducing him or any other person to exercise any 
electoral right or of rewarding any person for having 
exercised any such right ; or 

(ii) accepts either for himself or for any other person 
any gratification as a reward for exercising any such 
right or for inducing or attempting to induce any 
other person to exercise any such right, 

commits the offence of bi ibery : 

Provided that a declaration of public policy or a promise ol 
public action shall not be an offence under this section, 

1. Substitutod by tho Bleotioa Laws (Amendinont) Act, 1975 (No. 40 of 1975). 
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(2) A person who oifcrs, or agrees to givci or offers or 

attenipts to. pro'me, a gratification shall be deemed to give a 
gratification. 

(3) A person who obtains or agj’ccs to accept or attempts 
to obtain a gratification shall be deemed to accept a gratification) 

^ gratification as a motive for doing 
what he does not intend to do, or as a reward for doing what he 

has not done, shall be deemed to have accepted the gratification 
as a reward. 


Comment 

A gift or promise of gift for public purpose amounts to bribery when 
(i) It gives satisfaction or pleasure to individual or individuals, (ii) the gift 
or promise is of some value, and (iii) the gift or promise by a candidate is 
made with corrupt motive of directly or indirectly inducing the persons 
gratified to vote in his favour or to induce other voters to do so. [Trilochan 
Singh V. Karnal Singh, A. I. R. 1968 Punj. 416 (F. B.)] 

171-C. Undue influence at elections. —(1) Whoever voluntarily 
interferes or attempts to intei fere with the free exercise of any 

electoral right commits the offence of undue infiueiice at an 
election, 

(2) Without prejudice to the generality of the provisions of 
sub'Sertion (1), whoever— 

(a) threatens any eandidate or voter, or any person in 
whom a candidate or voter is interested, with injury 
of any kind, oi* 

(b) induces or attenipts to induce a candidate or voter 
to believe that he or any person in whom he is 
interested will become or will be rendered an object 
of Divine displeasure or of spiritual censure, 

shall be deemed to interfere with the free exercise of the electoral 
right of such candidate or voter, within the meaning of sub¬ 
section (1). 

(b) A declaration of public policy or a promise of public 
action, or the mere exercise of a legal I’ight without intent to 
interfere with an electoral right, shall not be deemed to be inter¬ 
ference within the meaning of the section. 

Cemmest 

Telling people not to vote and making false representation to them that 
voting would lead to increase of taxes and to confiscation of voters- pro¬ 
bities are not an offence under S. 171-C and S. 171-P. (In re Mani- 
famara Chinnayya Gounden, A. I. R. 1922 Mad. 337). 
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171-D. Personation at elections, —Whoever at an election 
applies for a voting paper or votes in the name of any other 
pcrsoiii whether living or dead, or in a fictitious name, or who 
having voted once at such election applies at the same election 
for a voting paper in his own name, and whoever abets, procures 
or attempts to procure the voting by any person in any such way, 
commits the offence of personation at an election. 

Comment 

Section 17 ND covers the cases of a man who, knowing that another 
person bearing the same name as himself has a vote, applies for a voting 
paper in the name of that person. For conviction the prosecution must 
prove the facts which bring the accused within the particular provisions of 
the section. 

171-E. Punishment for bribery, —Whoever commits the offence 
of bribery shall be punished with imprisonment of either des¬ 
cription for a term which may extend to one year, or with fine, 
or with both : 

Provided that bribery by treating shall be punished with 
fine only. 

Exlanation, —‘'Preating’ means that foim of bribery where 
the gratification consists in food, drink, enteitainment, or pro¬ 
vision. 

I71-F. Punishment Jor undue influence or personation at an 
election,— 'Whoever commits the offence of undue influence or 
personation at an election shall be punished with imprisonment 
of either description for a term which may extend to one year, or 
with fine, or with both., 

Comibent 

Mens r«a is an ingredient in the offence under S. 17UP and where the 
corrupt intention is absent, the offence of personation cannot be committed. 
l{Patnam) V&Aayya v. Emperor, A. I. R. 1930 Mad. 246), 

171-G. False statement in connection with an election, —Who¬ 
ever with intent to affect the result of an election makes or 
publishes any statement purporting to be a statement of fact 
which is false and which he either knows or believes to be 
false or does not believe to be ti-ue, in relation to the personal 
character or conduct of any candidate shall be punished with 
fine. 

CommeDt 

Under S. 171-Gthc points required to be proved are : (1) That an 
election was impending ; (2) That the accused made or published a statement' 
t3) That it purported to be a statement of fact ; (4) That it related to the 

e tnonal conduct or character of a candidate ; (5) That it was published with 
tent to prejudice his election ; (6) That it was false or that the accused had 
no reasonable ground for believing it to be true. \y. P. Sharmueam v. 
Thanghanelu, A. I. R. 1958 Mad. 240.] ^ 

23 


178 


INDti.2? PSKAL OODS 


IS. 171-1 


171-H. Illegal payments in connection with an election. —Who¬ 
ever without the general or special authority in writing of a can¬ 
didate incurs or authorises expenses on account of the Holding of 
any public meeting or upon any advertisement, circular or publi¬ 
cation, or in any other way whatsoever foi' the purpose of promot¬ 
ing orpioruring the election of such candidate, shall be punish¬ 
ed with fine which may extend to five hundred rupees : 

Frovided that if any person having incurred any such 
expenses not exceeding the amount of ten rupees without author¬ 
ity obtains within ten days from the date on which such expens¬ 
es were incurred the approval in writing of the candidate, he 
shall be deemed to have incurred such expenses with the author¬ 
ity of the candidate. 

171-1. Failure to keep election flCtfown/j.—Whoever being 
required by any law for the time being in force or any rule 
having the force of law to keep accounts of expenses incurred at 
or in connection with an election fails to keep such accounts 
shall be punished with fine which may extend to five hundred 
rupees. 

Comment 

It will appear from the above that the election offences which have 
been made punishable under the Indian Penal Code consist of(l) Bribery 
(Ss. 171-B and 171-E); (2) Undue influence at elections (Ss. I71-C and 171-F); 
(3) Personation (171-D) ; (4) Publication of a false statement in relation to 
the personal character or conduct ot any candidate (S. 17i-G) ; (5) illegal 
payments in connection with an election (S. 171-H); and (6) Failure to keep 
election accounts (S. 171-1). 


^ CHAPTER X 

OP CONTEMPTS OF THE LAWFUL AUTHORITY OP 

PUBLIC SERVANTS 

(Si. 172—190) 

Wilful omlstloo or oraaloo of the pirfomuDco of a 
poblle duty (So. 172—176 A S. 187) 

The varioui provisioai ia the Indian Penal Code intended for enforcing 
obedlonoQ to the lawfUl authority of public serventi are as under; 

172. Absconding to avoid service of summons or other proceeding. 
—Whoever absconds in order to avoid being served with a sum- 
mone, notice or order proceeding from any public servant legally 
competent, as such public servant, to issue such summons, notice 
or order, shall be punished with simple imprisonment for a term 
which may extend to one month, or with fine which may extend 

^ to five hundred rupees, or with both ; 

or, if the summons or notice or order is to attend in person 
or by agent, or to produce a document in a Court of Justice, 
with simple imprisonment for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, 
or with both. 

Coauueot 

Absoooding does not uecessarity imply change of place but may be 
effected by concealment. 

It must be proved that a summons, notice or order iiad been issued 
and that the accused kUew or had reason to believe, that it had been issued. 
Absconding to avoid the service of a process which has not been issued is not 
an offence under S. 172. 

173. Preventing service of summons or other proceeding, or pre¬ 
venting publication thereof. —Whoever in any manner intentionally 

^ prevents the serving on himself, or on any other person, of any 
summons, jnotice or order proceeding from any public servant 
legally competent, as such public servant, to issue such summons 
notice, or order, 

or intentionally prevents the lawful affixing tc any place of 
any such summons, notice or order, 

or intentionally removes any such summons, n tice or order 
from any place to which it is lawfully affixed, 

or intentionally prevents the lawful making of any proc¬ 
lamation, under the authority of any public servant legally com¬ 
petent, as such public servant, to direct such procla nation to be 

made, 
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shall be punished with simple imprisonment for a term 
which may extend to one month, or with fine which may extend to 
five hundred rupees, or with both ; 

or, if the summons, notice, order or proclamation is to 
attend in person, or by agent, or to produce a document in a 
Court of Justice, with simple imprisonment for a term which 
may extend to six months, or with fine which may extend to one 
thousand rupees or with both. 

Comment 

A person getting away from the serving olHcer and shutting himself in 
his house is intentionally preventing service either by tender or by delivery. 
{Budhu v. Emptror, A. I. R. 1928 All. 118). 

174. J^offattendanee in obedience to an order from public seraant, 
—Whoever, being legally bound to attend in person or by an 
agent at a certain place and time in obedience to a summons, 
notice, order or proclamation proceeding from any public 
servant legally competent, as such public servant, to issue the 
same, 

intentionally omits to attend at that place or time, or departs 
from the place where he is bound to attend before the time at 
which it is lawful for him to depart, 

shall be punished with simple imprisonment for a term 
which may extend to one month, or with fine which may extend 
to five hundred rupees, or with both ; 

or if the summons, notice, order or proclamation is to 
attend in person or by agent in a Court of Justice, with simple 
irnprisonment for a term which may extend to six months, or 
with fine which may extend to one thousand iiipees, or with 
both. 

Illustrations. 

A, being legally bound to appear, before the High Court at Calcutta, 
in obedience to a subpoena issuing from that Court, intentionally omits to 
appear. A has committed the offence defined in this section. 

(b) A, being legally bound to appear before a District Judge, as a 
witness, in obedience to a summons issued by that District Jupge, intentional¬ 
ly omits to appear. A has committed the offence defined in this 
section. 

CommeDt 

The offence contemplated by S. 174 is an intentional omission to attend 
at a place or time at which the accused is bound to attend. The word 
‘intentional- is not defined in the Indian Penal Code, but has been inter¬ 
preted to mean non-attendance which amounts to wilful disobedience. 

175. Omssion to produce document to public servant bp person 
legally bound to produce iV.—Whoever, being legally bound to pro- 
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duce or deliver up any document to any public servant^ as such, 
intentionally omits so to produce or deliver up the same, shall 
be punished with simple imprisonment tor a term which may 
extend to one month, or with fine which may extend to five 
hundred rupees, or with both ; 

or if the document is to be produced or delivered up to a 
Goui’t of Justice, with simple imprisonment for a term which 
may extend to six months, or with fine which may extend to one 
thousand rupees, or with both, 

Illustration. 

A, being legally bound to produce a document before a District Court, 
intentionally omits to produce the same. A has committed the ofTeoce 
defined in this section. 

Comment 

If a party to a suit fails to comply with an order for production or 
inspection of documents he can-be dealt with only according to O Il,r. 21, 
C. P. C. and is not punishable under S. 175, 

For conviction under 175 it must be shown that the person required 
to produce the document was in possession of It, and when it Is doubtful 
which of two persons had it they could not be convicted. 

An accused cannot be required to produce a document incriminating 
himself and his fhilure to produce the document is not an offence under 
S. 175. 

176. Omission to give notice or information to public servant by 
person legally bound to give i*.—Whoever, being legally boiind to 
give any notice or to furnish info- mation on any subject to any 
public servant, as such, intentionally on.its-to give such notice or 
to furnish such information in the manner and at the time requir¬ 
ed by law, shall be punished with simple imprisoiunent for a term 
which may extend to one month, or with fine which may extend 
to five hundred rupees, or with both ; 

or, if the notice or information reiiuired to be given respects 
the commission of an offence, or is required for the purpose of 
preventing the commission of an offence, or in order to the appre¬ 
hension of an offender, with simple imprisonment for a term 
which may extend to six months, or with fine which may extend 
to one thousand rupees, with both ; 

or, if the noti<*e or information required to be given is 
required by an order passed under sub-section (1) of section 565 
of the Code of Criminal Procedure, 1898, [S. 356 of the 1973- 
Gode] with imprisonment of either description tor a term which 
may extend to six months, or with tine which may extend to one 
thousand rupees, or with both. 
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CommeDt 

Section 176 applies to persons upon whom an obligation is imposed by law 
to furnish certain information to public servants. The penalty is intended 
to apply for intentional breach of this obligation. 

Section 187 discussed subsequently relates to omistion to assist a 
public servant when bound by law to give assistance. 

Furnishing false information to public servant. (Ss. 177, 

181 & 182 ). 

177. Furnishing false injormation, —Whoever, being legally 
bound to tuinish information on any subject to any public 
servant, as such, furnishes, as true, information on the subject 
which he knows or has reason to believe to be false, shall be 
punished with simple imprisonment for a term which mj^y extend 
to six months, oi witli fine which may extend to one thousand 
rupees, or with both ; 

oi, it the information which he is legally bound to give res¬ 
pects the commission of an offence, or is required for the purpose 
of pievriiting the commission of an offence, or in order to the 
apprehension of an offender, with imprisonment of either des- 
<‘ription for a term whit h may extend to two years, or with fine, 
or with both. 


, illustraitons, 

. uH of a murdw within 

the llmlti of hl8 oRtate, wilfully mliilnformi the Maglitrste of the diitrlet that 

the death hQR ooourrod bv actfldent In coaiequeooe of the bite ofaiaaktiA 

Is guilty of the olfonee deflaod In thli seotlon. 

(b) A, n vlllttM wBiohinaa, Icnowlag th»t a oonild.rabl. body of 
itraogeri hai paiietf through hit vlllitgt In ord.r to oommlt t dioolty In lha 
houio of Z, a wtaltby merohint, raildlog In a ntighbouring pUc. and 
being bound under olauio S leotlon VII, Regulation III, 1821, of the Bengal 
Code, to give early and punctual Information of the above fact to the olTloer 
oftheneareit pollac'itatioo, wilfully mlilnformi the police oflTloer that a 
body of tuiplclout oharacteri patted through the village with a view to """"it 
dooolty in a «i'tain dittant place in a dlfrertnt direction. Hen A li 
guilty of the ofjbnce defined In the latter part of thli teotlon. 

Explanation,—1\\ section 176 and in this section the word 
"offence Includes any act committed at any place out of 
India, which, if committed in India, would be punishable under 
any of the following sections, namely, 302, 304, 382, 392, 393.394. 
395, 396, 397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459 and 
460 ; and the word "offender” includes any person who is alleged 
to have been guilty of any such act. 
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Comment 

To fall within S. 177, the accused must be shown 6rst to be legally 
bound to furnish information, and secondly to have furnished false informa¬ 
tion. 

False statement made to the police by a person who was under no legal 
obligation or who was not legally bound to give that information is not an 
offence under S. 177. 


178. Refusing oath or affirmation when duly required by public 
servant to make it .—^NVhoever refuses to bind himself by an oath or 
affirmation to state the truth, when required so ' ' bind hiinselt 
by a public servant legal!) competent to lequiie that he shall 
so bind himself, shall be punished with simple imprisonment 
for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 


Comment 

A witness in a civil case is entitled to represent to the Judge that 
his proper exponscs have not been paid and on that ground to refuse to gi' c 
evidence. 

When the accused examines himself in chief on his own request his 
reflual to take oath and come to witness-box for croii-examinatlon amounts 
to an o^ence under this section. 

179. Refusing to answer public servant authorised to question* 
—Whoever, being Icgrtlly bound to attito the truth on iiny Bubjoci 
to any public servant, retuioB to unawer any question domandod 
of him touching thin aubioct by »uch public servant in the oxer- 
ciae of the legal powcis oi huvh public servant, ahull be punished 
with simple imprisonment for u term which may extend to six 
inonthS; or with fine whiclt muy extend to one thousund rupees, 
or with both. 

Commsot 


SaotioD 179 has nothing whatever (o do with the conduct of accused 
panoni in Court. 

Chapter X of the Indian Penal Code Is designed to penalise dlsobedlanoe 
of public servants exercising lawful authority. Section 179 is oneofthepro- 
vliloQB to enforce compliance when a jpublio servant legally demands truthful 
aniwers but is met with blank refusal or plain mendacity. The ingredients 
of S. 179 are (a) the demanding authority must be a public servant; a police 
offioer is obviusly one, and (b) the demand must be to state the truth on a 
subject in the exorcise of legal powers; and. indubitably, an investigating 
officer enjoys such powers under the Code of Criminal Procedure. 

Section 179, I. P. C, has a component of mens rea and where thor« ^ 
no wilful refusal but only unwitting omission or innocent warding 
ofifenoe is not made out. When there is reasonable doubt indicat^^ 
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accused’s explanation be is entitled to its benefit and cannot be forced to 
substantiate his ground lest, by this process, he is constrained to surrender the 
very privilege for which he is fighting. What may apparently be innocent 
information may really be nocent or noxious viewed in the wider setting. 
{Smt. Nandini Satpathy v. P. L. Dani, A. I. R. 1978 S. C. 1025). 

180. Refusing to sign statement.' —Whoever refuses to sign any 
statement made by him, when required to sign that statement by 
a public servant legally competent to require that he shall sign 
that statment, shall be punished with simple imprisonment for a 
tenn which may exted to three months, or with fine which may 
extend to five hundred rupees, or with both. 


Comment 


Where a person is not legally bound to sign his deposition as a witness 
he cannot be punished for refusing to do so. An accused is, however, bound 
to sign under S. 281 (2) Cr. P. C. a record of his examination under S. 313, 
Cr. P. C., 1972 (Act No. 2. of 1974). 

181. False statement on oath or affirmation to public setvatU w 
person authorised to administer an oath or affirmation. —Whoever, 
being legally bound by an oath or affirmation to state the truth 
on any subject to any public servant or other person authorised 
by law to administer such oath or affirmation, makes, to such 
public servant or other person as aforesaid, touching that subject, 
any statement which is false, and which he either know^ or 
believes to be false or does not believe to be true, shall be punish* 
ed with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine. 


Comment 

« 

The section includes false statements of every description but not 
^vered by S, 193 and refers only to matters not coming under the 
definition of judicial proceeding, a. g„ income-tax proceedings. 

Making a false return of service of summons is publisba ble under 

S. 193 and not S. 181. 


182. False information with intent to cause public servant to use 
his lawful power to the injury of another pmon. —Whoever gives to 
any public servant any information which he knows or believes 
to be false, intending thereby to cause, or knowing it to be 
likely that he will thereby cause, such public servant— 

(a) to do or omit anything which such public servant 
oi^ht not to do or omit if the true state of facts 
respecting which such information is given were 
known by him, or 
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(b) to use the lawful power of such public servant to the 
injury or annoyance of any person, 

shall be punishment with imprisonment of either description for 
a teiTn which may extend to six months, or. with fine whi('h may 
extend to one thousand rupees, or with both. 

Illustrations. 

(a) A informs a Magistrate that Z, a police officer, subordinate to such 
Magistrate, has been guilty of neglect of duty or misconduct, knowing such 
information to ba false, and knowing it to be likely that the information will 
cause the Magistrate to dismiss Z. A has committed the offence defined in 
this section. 

(b) A falsely informs a public servant that Z has contraband salt in a 
secret place, knowing such information to be false, and knowing that it is 
likely that the consequence of the information wili be a search of Z*s premises, 
attended with annoyance to Z. A has committed the otfence defined in this 
section. 

(c) A falsely informs a policeman that he has been assaulted and robbed 
in the neighbourhood of a particular village He does not mention the name 
of any person as one of his assailants, but knows it to be likely that in con¬ 
sequence of this information the police will make enquiries and institute 
searches in the village to the annoyance of the villagers or some of them. A 
has committed an offence under this section. 

Comment 

The intention contemplated by cl. (a) of S, 182, 1. P. C. docs not depend 
upon what is done or omitted to be done b^ the public servant on a false 
information given to him but upon what was the intention in the mind of the 
informant. The information referred to in S. 182, I. P. C. may be either an 
information which is volunteered or information given in answer to a question. 
(Sheo Prasad v. State, 1959 A. L, J. R. 44). 

Seisin of the case under S. 182.—There is an absolute bar against the 
court taking seisin of the case under S. 182, 1. P. C.. except in the manner 
provided by S. 195, Cr. P. C. 

Section 182 does not require that action must always bet^enifthe 
person who moves the public servant knows or believes that action would 
DC taken. The offence under S. 182 is complete when a person moves 
the public servant for action. Where a person reports to a Tehsildar to 
take action on averment of certain facts, believing upon it, and the facts 
alleged in the report are found to be false, it is incumbent, if the prosecu¬ 
tion is to be launched, that the complaint in writing should be made by the 
Tehsildar as a public servant concerned under $. 182, and not leave it 
to the police to put a charge-sheet. The complaint must be in writing by 
the public servant concerned. The trial under S. 182 without the 
Tehsildar’s complaint in writing Is, therefore, without jurisdiction ab 
initio, (Daulat Rpm v. State of Punjab, A. I. R. 1962 Supreme Court, 
1206). 
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Obstructing or Disobeying a Public Servant (Ss. 183, 

184 &: 18G-18S). 


183. Resistance to the takmg of property by the lawful authority 
fo a public servant, — Whoever offei'S any resistance to the taking 
of any pj operty b\ the lawful authority of any public servant, 
nosviug or having reason to believe that he is such public 
kervant, shall be punished with imprisonment of either descrip- 
sion for a term wliich may extend to six months, or with fine- 
twhich may extend to one tliousand rupees, or with both. 

Comment 


No offeoce cau apparently be committed under S. 183 until the public 

servant who is resisted has betun to lake the property, Where on the public 
servant merely making a demand for a sum of money, the accused only says 
that he is not legally entitled to take the money in his pocket, this does not 
amount to a resistance to the taking of property. 


184. Obstructing sale oj property of ered for sale by authority oj 
public Servant.—Whotviii' intentionally obstructs any sale of pro¬ 
perty offered for sale by the lawful authority of any public ser¬ 
vant, as such, shall be punished with iir pcisonment of either 
dcrtci'ijitiuii U)i'u tcria wliit^h may extend to one nioiuhi or with 
fine whii'h may extend to five hundred rupees, or with both, 


CemiBtoi 


To iu8t^ u ooflviotion under S. 184 tawAil euthorltv 
Mrvant olforing the property for sale muit be proved. ^ 


or me puDiio 


purchase or bid for propetty offend fot saU by author* 
%ty of public wrfl«/,““\/houveri nt any eale of property held by 
the I twlul rtulihority of tt public eurvanti aa auen, purchfleei or 
bida tui' imy property on aecount of nny perion, whether himeelf 
or any other, whom he known to be under a legal incapacity to 
pui’ch.itic that property at that saloi or bide for auch property jiot 
inteudiug t<» perform tlie obligations undei* which helaya himself 
by such bidding, shall be punished with imprieonment of either 

description for a term which may extend to one month, or with 

fine which may extend to two hundred rupees, or with both. 


Commeot 


A 

without 
S. 185. 


person who bids at a sale held by a Collector, of the right to sell drugs 
the intention to perform the obligation is guilty of the offence under 
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186. Obstructing pMic servant in discharge of public func* 
tions ,—Whoever voluntarily obstructs any public servant in the 
discharge of his public functions, shall be punished with imprison¬ 
ment of either description for a term which may extend to three 
months, or with fine which may extend to uve hundred rupees, or 
with both. 


Comment 

Before a court can convict a person under S. 186, it must be proved that 
there was obstruction to a public servant in the discharge of his functions, 
(iSYngAoson Rot v. The King^ 5 D. L. R. Pat. 76). The word ^obstruction, 
in S. 186 connotes some overt act in the nature of violence or show of 
violence. It cannot be said that a man obstructed another if that man runs 
away from arrest or if he does not actually submit to the arrest. (Phudkl\, 
State, 1954A. L J. 544). 

As the traffic constable was trying to clear congestion from the road, 
the accused became angry and persisted in asking him to give him his number 
and he placed his hand on the uniform of the police constable and was 
pushing him. It was held that mere demand for the number of the constable 
was no threat of an injury nor did the pushing amount to a threat of injury 
although it might amount to an assault. Section 186 was the proper section to 
apply and not S. 189. 

Where there it lufficient indication that forco'would have been used If 
the peon having a warrant of attachment hadporiistedin executing it, it is quite 
enough to oonitltute obitruotion. 

187. Omission to assist buUic servant whon bound by law to givs 
Whoever! being uound by law to render or furnish 
aealetanco to any public serviuit in the uxuuntiuii of hia public 
dutVi intvntlonfilly omiti to give eui'h nhhiM.mcc, hh.tll be punish¬ 
ed with limple inipi iaonniuiit for n term which imiy extend to 
one month, or with fine which may extend to two hundcul rupees 
or with both; 

Hiid if auch nisiatnnre be demunded of him by h public 
servant legally competcni to make anch demand for tne purposes 
of executirjg any process IawiuI issued by a Court of justi 'e, or 
of preventing the commiaaion of an o^ence, or suppressing a riot 
or affray, or of npprehending a person charged wuh or guilty of 
an offence, or of having esraped from lawful custody, shall bo 
punished with simple imprisonment for a term whii'h may extend 
to six months, or with line which may extend to five hundred 
rupees, or with both. 


Comment 


The word 'assistance* in the first part of 187 is ejusdem generis with 
the various forms of auistance 'tipccifled in the • latter halfof tS i^ion. 
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Assisting a search officer by attending and witnessing a search has been 
made ejusdem generis by the Legislature with the kind of assistance referred 
to in the second part of the section. A refusal to sign the search list by 
a witness to search cannot by itself be deemed to be an offence under S. 187, 
I. P. C. 

188. Disobedience to order duly promulgated by public servant .— 
Whoever^ knowing that, by nn order piomulgatcd by a public' 
servant lawtitl empowered to promulgate such order, he is 
directed to abstain trom a certain act, or to take cerrnin order 
with certain propert\ in his possession or under his management, 
disobeys such direction, 

shall, it stich disobedience causes or tenas to cause obstruc¬ 
tion, nnnoyan c or injui y, or risk of obstruction, annoyance oi’ 
injury, to any pcjsons lawfully employed, be punished with 
simple imprisonment for a tei m which may extend to one month, 
or with fine which may extend to two hundred rupees, or with 
both : 


and if such disobedience causes or tends to cause danger to 
human life, health oj‘ safety, or causes or tends to cause a riot or 
affray, shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with botli. 

Explanation .—It is not necessary that the offender should 
intend to pioduce harm, or contemplate his disobedience as likely 
to produce hni in. It is sufficient that he knows of the order which 
he disobeys, and that his disobedience produces, or is likely to 
produce, haini. 


Illustration. 

An order is promulgated by a public servant lawfully empowered to 
promulgate such order, directing that a religious procession shall not pass 
down a certain street. A knowingly disobeys the order and thereby causes 
danger of riot. A has committed the offence defined in this section. 

Comment 

The ingredients of the offence under S. 188 are : (a) that an order was 
promulgated by a public servant; (b) that the order was legal; (c) that the 
public servant was lawfully empowered to promulgate it; (d) that the order 
^ 9 ^ to the knowledge of the accused ; (e) that there was disobedience 

of the order; and (f) that such disobedience caused or tended to cause 
obstruction, annoyance or injury to any persons lawfully employed or danger 
to human life or riot or affray. 

Where in a case there is evidence to satisfy the other ingredients but 
there was no evidence to show that disobedience tended to cause obstruction, 
annoyance or injury to any person lawfully employed, the conviction of the 
accused would be set aside. {Srinivasiah v. Government of Mysore, A. I. R. 
1951 Mys. 121). 

/i\ of 'Promulgate'.—The word 'promulgate* connotes two ideas : 

( 1 ) making known of an order, and (ii) the means by which the order is made 
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known mint be something done openly and in public. Private informa¬ 
tion will not be 'promulgated*. But the law does not prescribe any parti¬ 
cular mode in which an order is made known openly, and publicly. It may 
be by beat of drum ; it may be by publicatoin in the Ga7etto ; it may be by 
reading out an order openly in public. {State v. S, M. Tugla, A. I. R. 1955 
All. 423). 

Section 181, 1. P. C. includes in its ambit the orders passed under 
S. 144, Cr. P. C, as well as S. 145, Cr. P. C. The first kind of orders would 
be passed by the executive authorities and the second kind of orders would 
be passed by the judicial officers. It cannot be contended that while the 
breach of an executive order is punishable under S. 188, I. P. C., the 
breach of a judicial order is not so punishable, The test is whether the order 
is for the purpose of maintaining public tranquillity, health, safety, or conven¬ 
ience or not. If the order fulfils this requirement its breach would be 
punishable under S. 188, I. P. C. Orders passed in judicial proceedings are 
normally not governed by S. 188, I. P. C. An order under S. 145, Cr. P. C. is 
however amongst the exceptions. It is passed in the interest of maintaining 
public peace and therefore its breach is punishable under S. 188, I. P. C. 
{Jagpal Singh v. State, 1959 A. L. J, 163). 

Threat of Injury (Ss. 189-190) 

189. Threat of injury to public servant. —Whoevei' holds out 
any threat of injury to any public servant, or to any person in 
whom he believes that public servant to be interested, for the 
purpose of inducing that public servant to do any act, or to 
forbear or delay to do any act, connected with the exercise of the 
public functions of such public servant, shall be punished with 
imprisonment of either description for a tenn which may extend 
to two years, or with fine, or with both. 

Comment 

Section 189 requires that the threat or injury should have been held 
out for the purpose of inducing a public servant to do any act or to forbear 
or delay the doing of an act. A mere threat uttered in bad temper or in the 
course of an altercation, is not necessarily an offence under S. 189. 

190. Threat of injury to induce person to refrain from applying 
for protection to public servant. —Whoever holds out any threat of 
injury to any person for the purpose of inducing that pei-son to 
refrain or desist from making a legal application lor protection 
against any injury to any public servant legally empowered as 
such to give such protection, or to cause such protection to be 
given, shall be punished with imprisonment of eithei- description 
for a term which may extend to one year, or with fine, or with 
both. 

Comments 

A threat for the institution of a civil suit fora mere declaration of 
right against a person who is objecting to that right is not an injury within 

S. 190. 

A Roman Catholic was warned that if he persisted in asserting his ‘ 
legal right in a suit concerning the property of a church he would be ex¬ 
communicated. It was held that this would not justify a criminal court in 
entertaining a complaint of an ofience under S. 190. [(1885) 8 Mad. 140]. 
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^ y OP FALSF EVIDENCE AND OFFENCES AGAINST 

^ / PUBLIC JUSTICE 

^ e (Ss. 191—229) 

FALSE EVIDENCE AND COGNATE OFFENCES 


(Ss. 191—200) 

Giving false evidence. —Wlioc-vt-r being legally bound by 
an oath oi- by iin express provision of law.to state the truth, or 
being bouiul by law to make a declaration upon any subject, 
makes any statcmeiil which is false, and which he either knows 
or believes to be false oj- does not believe to be true, is said to 
give false evidence. 


Explanation 1 .—A statement is within the meaning of this 
section, whethrr it is made verbally or otherwise. 

Explanation 2 .—’A false statement as to the belief of the 
person attesting is within the meaning of this section, and a 
person may be guilty of giving false evidence by stating that he 
believes a thing which he does not believe, as well as by stating 
that he knows a thing whi- h he does not know. 


Illustrations. 


(a) A, io support of a just claim which B has against Z for one thou¬ 
sand rupees, falsely swears on a trial that he heard Z admit the justice of B’s 
claim. A has given false evidence. 


-ttrTA, 


v-ftn A, being bound by an oath to state the truth, states that he believes 
i certain signature to be the handwriting of Z, when he does not believe it 
o be the handwriting of Z. Here A states that which he knows to be false, 
md therefore gives false evidence. 


(c) A, knowing the general character of Z's handwriting, states that he 
believes a certain signature to be the handwriting of Z ; A in good faith 
believing it to be so. Here A*s statement is merely as to his belief, and is 
true as to his belief, and therefore, although the signature may not be the 
handwrilin^f Z, A has not given false evidence. 

A, being bound by an oath to state the truth, states that he knows 
that Z was at a particular place on a particular day, not knowing anything 
upon the subject. A gives false evidence whether Z was at that place on the 
day named or not. 
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(e) A, an Interpreter or translator, gives or certifies as a true interpreta¬ 
tion or translation of a statement or document, whic.i he is bound by 
oath to interpret or translate truly, that which is not und which ho does 
not believe to be a true interpretation or translation. A has given false 
evidence. 


CommeDt 

Its IngredleDti,—The ingredients of the oflfence of giving false evidence 
are : (!) a person must be legally bound (a) by an oath, or any express provi¬ 
sion of a law to state the truth, or (b) to make a declaration upon any subject; 
(2) he must make a false statement; (3) he must (a) know or believe it to be 
false or (b) not believe it to be true. 

If a statement made is designedly false, the accused is liable under 
Ss. 191 and 193, I. P. C. irrespective of the fact whether tlie statement had 
a material bearing or not upon the result of the proceeding in which it wits 
made. {S^ohammad Khudabux v. Emperor, 1949 N. L. J. 90). 

Difference between ladlao and English law. he oJlencc of giving 
false evidence is terme d perjury i n English law. The English law dilTors 
from Indian law in respect ot” giving false evidence in the following 
respects : 

The English law requires that the false statement must have reference 
to some judicial proceedings and the false evidence given before a com¬ 
petent tribunal. This is not so in the Indian law, and the distinction only 
exists in reference to the degree of punishment imposed, 2. Under 
the English law perjury must be proved by two witnesses, or by one witness 
with proof or other material and relevant facts confirming his testimony. 
No particular number of witnesses is needed under the Code. 3. Under 
English law the matter sworn to must be material to the cause pending in 
the court. But according to the Code it is not necessary that the statement 
should be material. 4. An oath or an affirmation rendered equivalent 
to it by law is an essential element of the offence under the English law. 
In India an oath is merely one of the forms to bind a party to speak the 
truth. And even if an oath is improperly administered by an incompetent 
person, the offence would be committed if the party giving the false state¬ 
ment were bound by an express provision of law to state the truth. 

192. J^bricating Jalse evidence ,—Whoever causes any rirctim- 
stance to exist or make any false entry in any book or recoi d, or 
makes any document containing a false statement, intending that 
such circumstance, false entry or false statement may appear in 
evidence in a judicial proceeding, oi- in a proceeding taken by law 
before a public servant as such, or before an arbitrator, and that 
such circumstance, false entry or false statement, so appearing 
in evidence, may cause any person who in such proceeding is to 
form an opinion upon the evidence, to entertain an erroneous' 
opinion touching any point material to the result ol' such proceed¬ 
ing, is said to ^‘fabricate false evidence.*’ 
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IHmtratiom. 

^(aK^ puts jewels into a box belongiug to Z, with the intention tlwt they 
may iW found in that box, and that this circumstance may cause Z to be con¬ 
victed of theft. A lias fabricated false evidence. 

(b) A makes a false entry in his shop-book for the purpose of twing 
it as corroborative evidence in a Court of Justice. A has fabricated false 

evidence. ✓ 

1 {cy^p with the intention of causing Z to be convicted of a criminal 
con^racy, writes a letter in imitation of Z’s handwriting, purporting to be 
addressed to an accomplice in such criminal conspiracy, and puts the letter 
in a place which he knows that the officers of the police are likely to search. 

A has fabricated false evidence. 

Comment 


In gredients.—The essential ingredients of the sectio n 

1. Causing any circumstance to exist, or making (a) any false entry 
in a book or record, or (b) making a document containing a false statement; 

doing one of the above acts with the intention that it may appear in 
Vvidence in (a) a judicial proceeding, or (b) a proceeding taken by law before 

a Dublic servant or an arbitrator ; 3. doing such act with the intention that 
itW cause any peason, who in such proceeding is to form an opinion 
upon the evidence, to entertain an erroneous opinion ; and 4. the formation 
of opinion should be touching any point material to the result of such 

proceeding. 

^ i*roblein,~^fi, a police officer, made a false entry in the special diary 
relating to a case which was being investigated by him, but the docunwnt 
iff which the alleged false entry was made was not one which was admissible 
evidence. Can he. in the circumstances, be convicted for fabricating raise 

{ evidence I 

Wf A is not guilty of fabribaling false evidence. To <:on*ititute the o^^^ 

/ it is necessary that the false entry should have been made with the in 
^ that it may appear in a judicial proceeding. The document was clearly 
missible in evidence and hence no offence was coi;imitted. 

Distinction between giving and fabricating false ^ 

place, although the intention forms the essence of the ‘“y 

false evidence and fabricating false evidence, m the c^e of 

the general intention is sufficient, but in the case of the ^ 

intention is essential, v/z., to cause a person in a ?alsc 

erroneous opinion by causing any the 

entry in a book or making any false statement. In the next plaw, 

case of giving false evidence the offence is committed by a person wno is 
l^Uy bound by an oath to state the truth This is not necessary m 
ca^ of fabricating false evidence. In the third place. 1*1® 
need not be on any material point, but. in the case of fabricaUng rai» 

evidence in order to make out the offence, it must be on a material poi^ 
In the fourth place, the effect of evidence on the person who is to fom 
an opinion upon the evidence in a proceeding is immaterial in fdse evidOTw 
but it is very essential in the case of fabricating false evidence. A»o» 
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lastly, there should be a proceeding being conducted in the case of false 
evidence ; but such a proceeding need not be in existence in the case of 
fabricating false evidence : there need only be a prospect of such proceedings 
where evidence so fabricated is intended to bo used. 

193/ Punishment Jot false Whoever intcritionally 

gives false evidence in any stage of a judicial proceeding, or 
fabricates false evidence for the purpose of being used in any 
stage of a judicial proceeding, shall be punished with imprison¬ 
ment of either description for a term which may extend to seven 
years, and shall also be liable to fine ; 

and whoever intentionally gives or fabricates false evidence 
in any other case, shall be punished with imprisonment of either 
description for a term which may extend to three years, and 
shall also be liable to fine. 


Explanation 1 ,—A trial before a Gouit-martial is a judicial 
proceeding. 

Explanation 2 ,—An investigation directed by law preliminary 
to a proceeding before a Court of justice, is a stage of a judicial 
proceeding; though that investigation may not take place before 
a Court of justice. 


Illustration. 


A, in an enquiry before a Magistrate for the purpose of ascertaining 
whether Z ought to be committed for trial, makes on oath a statement which 
he knows to be false. As this enquiry is a stage of a judicial proceeding, 
A has given false evidence. 

Explanation 3 .—An investigation directed by a Court of 
Justice according to law, and conducted under 'the authority of 
a Court of Justice, is a stage of a judicial proceeding, though 
that investigation may not take place before a Court of Justice, 

Illustration. 


' I • 

. A, in any enquiry before an officer deputed by a Court of Justice to 
ascertain on the spot the boundaries of land, makes on oath a statement 
which he knows to be false. this enquiry is a stage of a judicial pro¬ 
ceeding, A has given false evidence. 

' COMMENT 


In order that an offence under S. 193 may be made out, it must be 
! established that the person fabricating the false evidence intended to use 
that false evidence in a judicial proceeding, etc. Such intention may be 
i inferred from the surrounding circumstances of the case. {Abdul Mutlab v. 
Emperor, 48 Cr. L. J. 632). 

25 ■ 


f. 
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Where a prosecution witness in a murder trial makes statements which 

are clearly conflicting in regard to the occurrence and it is not possible to 
reconcile them, it would be expedient in the interests of justice that he 
should be directed to be prosecuted under S. 193, Penal Code. Delay in 
filling the application under S. 476. Cr. P. C’ 1898 (S. 343, 1973-Code) would 
not be material in such circumstances. [Harji \. State. A. 1. R. 1953 Ajmer 
37 (2)]. 

Where in an affidavit the deponent makes certain ajlegations based on 

information conveyed to him by other persons, even if the information which 
was given to him was wrong ho cannot be held liable unless at the time he 
swore to the affidavit he knew that he was wrong and in spite of that 
knowledge he swore the affidavit. [State \\ Nihur Rajan. A. 1. R. 1955 All. 
601]. 

Whenever a man makes a statement in court on oath he is bound to 
state the truth and if hedoesnot.hemakeshimselfliableunderlheprosi- 
sion of S. 193, I. P. C. It is no defence to say that he was not bound to 
enter the witness-box. A defendant or even a plaintiff is not bound to go into 
the witness-box but if either of them chooses to do so he cannot, after he has 
taken the oath to make a truthful statement, state anything which is false. 
Indeed the very sanctity of the oath requires that a person puT on oath must 
state the truth. {Ranjlt Singh v. The State oj Pepsu, 1959 A. W. R. S. C. 
371). 

Aggravated forms of such offences (Ss, 

194. Giving or fabricating false evidence with inUnt to procure 
conviction of capital offence. —Whoever gives or fabricates false 
evidence, intending thereby to cause, or knowing it to be likely 
that he will thereby cause, any person to be convicted of an 
offence which is capital by the law for time being in force 
in India, shall be punished with imprisonment for life, or 
with rigorous imprisonment for a term which may extend to ten 
years, and shall also be liable lo fine ; 

if innocent person be thereby convicted and executed —and if an 
innocent person be convicted and executed in consequence of 
such f'.»lse evidence, the person who gives such false evidence shall 
be punished either with death or the punishment heuin- 
beforc prescribed. 

COMMENT 

raise evidence to be punishable must have been given in & proceeding 
in which the accused was bound by law to speak the truth. The offence of a 
person accusing another falsely of muidcr to a head constable in an enquiry 
under S. 174, Cr. P. C. would not fall under S. 194. Penal Code. 

It is not necessary under S. 194 that false evidence which is gi^^a 
should be the evidence given in a Court of Justice. A police officer making 
an investigation may examine orally any person supposed to be acquainted 
with facts and circumstances of the case and such person is bou^ to 
answer all questions pul to him by such officer and it would be an offence 
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of giving raise evidence under S. W! if u false statement had been made by 
such persdn\ 

195. 'i^ing or fabricating false evidence with intent to procure 
conviction of offejwe punishable wtth imprisonment for life or imprison¬ 
ment ,—Whoever gives or fabricates false evidence inten^ding there¬ 
by to cause, o^knowing it to be likely that he will thereby cause, 
any person to be convicted of an offence which by the law for the 
time being in force in India is not capital, but punishable with 
imprisonment fox life, or imprisournent for a term of seven years 
or upwards, shall be punishM^as a person convicted of that 
offence would be liable to be punished. 

Illustration. 

A gives fal^ eivdence before a Court of Justice, intending thereby to 
cause Z to be convicted of a dacoiiy. The punishment of dacoity is imprison¬ 
ment for life, oj/rigorous imprisonment for a term which may extend to ten 
years, with or Without fine. A. therefore, is liable to imprisonment for life or 
imprisonment, with or without fine. 

COMMENT 

* 

To sustain a co.iviction under S. 195. 1. P, C., it is not only necessary to 
prove that the accused spoke falsely, but also that he knew he was speaking 
falsely. 


Offences punishable In the same manner as giving 
or fabricating false evidence (Ss. 196-200) 

196. Using evidence known to be false. —Whoever corruptly 
uses or attempts to use as tiue or genuine any evidence which 
he knows to be false or fabricated, shall b' punished in the same 
manner as if he gave or fabricated lalse evidence. 

COMMENT 

In order to constitute an offence under S. 196 there must be some evi¬ 
dence in existence which the party is either using or attempting to use. A 
mere attempt to get a medical certificate, which is refused, does not fall under 
S. 196. {Katari Veeranno, Petitioner. A. 1. Rj I9l7 Mad. 686). 

I 

197. Issuing or signing false certificate. —Whoever issues or signs 
any certificate required by law to bo given or signed, or relating 
to any fact of wliich such certificate is by law admissible in 
evidence, knowing or believing that such certificate is false in 
any material point, shall be punished in the same manner as if he 
gave false evidence. 

COMMENT 

Problems. — I A copyist made an incorrect copy of a document by adding 
a name which was not in the original. 
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The copyist has committed an offence under S. 197, 1. P. C., of issuing or 
signing a false certificate. He was required to make a copy of the document, 
which was admissible in evidence and he did interpolate a name knowing that 
he was doing it falsely. 

2. A bailiff falsely deposed before the Nazir to have effected the service 
of a summons upon a person, knowing fully well that he had not done so and 
the Nazir certified the service. 

The Nazir would be liable for an abetment under S.. 197, though he may 
be totally innocent. 

« 

198 . Using as true a ceriijieate Known to be false, —Whoever' 
conuptly uses or attempts to use any such certificate as a 
true certificate, knowihg the same tD be false in any material 
point, shall be punisljeij in the same manner as if he gave false 
evidence, 

1 

COMMENT 

Section 198 must be read along with S. 197. Thus read it is manifest 
that the certificate which is referred to ip S. 198 must be one which is either 
‘‘required by law to be given or signed** or “is by law admissible in evidence.’* 
Section 197 contemplates that "the certificate” should by law be admissible 
in evidence as such a certificate without further proof. Consequently a 
person cannot be convicted for an offence under S. 198, with reference to filing 
a birth certificate of his father from the President of a Municipality, 
since the certificate cannot be treated as evidence unless it is formally proved 
by the Chairman who granted it. {Kumar Chowdhury Emperor, A. 1. R. 
1937 Pat. 467). 

199 . False statement made in declaration which is by law receive 
able as evidence, —Whoever, in any djclaration made or subscribed 
by him, which declaration any Court of justice, or any public 
servant or other person, is bound or authorized by law to receive 
as evidence of any fact, makes any statement which is false, and 
which he either knows or believes to be false or does not believe 
to be true, touching any point material to the object for which 
the declaration is made or used, shall be punished in the same 
manner as if he gave false evidence. 

COMMENT 

The two essential injrelients in S. 199 ire (1) a declaration and (2) a 
-declaration which a Court of Justice is bound or authorised by law to receive 
as evidence. The declaration contemplated by S. 199 is a species of the genus 
of declarations contemplated in S. 191. 

200 . Using as true such declaration knowing it to be false ,— 
Whoever corruptly use.^ or attempts to use as true any such 
declaration, knowing the same to be false in any material 
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point, shall be punished in the same 
evidence. 


manner as if he gave false 


.m„r, declaration which is inadmissible merelv 

upon the ground of some informality, is a declaration within the 

meaning of sections 199 and 200. 


COMMENT 


For conviction under S. 200 declaration should be used or attemoted to 
be used corruptly. cmpicu lo 


Causing disappearance of Evidence, Giving False 
information to screen Offender, etc. (Ss. 2ui*204). 

201. Causing disap pear anct of evidence of offence, or givino false 

information to screen offender.—'Nhotvev,knQmng, or having reason 

to believe that an offence has been committed, causes any evidence 
of the commission of that offence to disappear, with the intention 
of screening the offender from legal punishment, or with that 
intention gives any information respecting the offence which he 
knows or believes to be false, 


if a capital offence.— if the offence which he knows or 
bclteves to have been committed is punishable with death be 
punished with imprisonment of either de=-ription for a term 

which may extend to seven years and shall als . be liable td 
line ; 


tf pwtshable mth imprisonment for life.—und if the offence is 
punishable with imprisonment for life, or with imprisonment 
winch may extend to ten years, shall be punished with imprison¬ 
ment of either description for a term which may extend tn rhr,.,. 
years, and shall also be liable to fine ; 


if punishable with less than ten years’ imprisonment.—unA if the 
offence is punishable with imprisonment for any term not extend 
mg to ten years, shall be punished with imprisonment of the 
description provided for the offence, for a term which may extend 
to one-fouith part of the longest term of the imprisonment pro- 
vided for the offence, or with fine, or with both. 


Illustration. 


/ 


A, knowing that B has murdered Z. assists n . 

mtention of soreening B from punishment. A is liable to^mprisonraem of 
description for seven year.^, and also to fine. pnsonraent of either 
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COMMENT 

To bring home an offence under S. 2U1. Penal Code, the prosecution 
has to prove that (1) an offence has been committed ; (2) the accused knew 

or had reason to believe the commission of such offence ; (3) with such 
knowledge or belief (a) caused any evidence of the commission of that 
offence to disappear, or (b) gave any information respecting that offence 
which he then knew or believed to be false ; (4) he did so as aforesaid, with 
the intention of screening the offender from legal punishment ; (5) if the 
charge be of an aggravated form, it must be proved further that the offence 
in respect of which the accused as in (3) and (4) was punishable with death 
or with imprisonment extending to ten years. Puranchandra Rao v. 

Public Prosei uto v. Andhra Pradesh, 1976 (1) S.C..1., 31 1]. 

In order to establish the charge under S. 201, I. P. C., it is essential 
to prove that an offence had been committed —mere suspicion that it has 
been committed is not suJficient—that the accused knew or had reason to 
believe that such offence had been committed, and with the requisite know¬ 
ledge and with the intent to screen the offender from legal punishment, 
causes the evidence thereof to disappear or gives false informption respect¬ 
ing such offences knowing or having reason to believe the same to be raise. 
It is essential for the prosecution to prove affirmatively (a) the commission 
of the offence, (b) that the accused knew or had reason to believe that it 
was so caused, and (c) with iliat knowledge the accused charged under 
S. 201 took part in the concealment of the evidence of the offence committed. 
{Patvhuiee Kaitr v. State of Punjab. 1953 M. N. 418). 

Wife concealing murder by husband.—Where a husband commits a 
murder and conceals the dead body in his house, and, at his behest, his wife 
refuses to give him away cither by disclosing the communication received 
by her husband by speech or act or by refusing admittance of outsiders 
into the house she commits no offence. She cannot be held guilty under 
S. 201, 1. P. C., unless she has removed the body from where the murder 
was committed and concealed it in the house. As a result of the legal 
unity of spouses, if a wife refuses to disclose information that will lead to 
the detection of her husband’s crime no inference should be deduced so as 
to ascribe her criminal intention or motive for fear of incurring her husband s 
displeasure and out of regard for husband’s domination over her. {Lalita 
Devi V. Emperor, 50 Cr. L. J. 124). 

Concealment of weapon and blood-stained clothes of the accused not 
an offence under S. 201.—Section 201 speaks of a person who causes any 
evidence of commission of an offence to disappear. When an offence 
is committed, there may be evidence of various types ; (1) Evidence to show 
that the'^offence had been committed, (2) Evidence to show that the offence 
had been committed at a particular place. (3) Evidence to show that the 
offence had been committed by particular person or pers^ ns. When 
S. 201 uses the expression "whoever causes any evidence of the commission 
of the offence to disappear”, it refers to a person who causes the evidence 
of actual commission of the offence to disappear and not to the person 
who causes the di'^appearance of evidence to by whom the offence .was 

committed. 

Where in a murder case the accused discovered a scythe (the weapon 
used for commission of the offence) and blood-stained clothes of the accused, 
which had been concealed in certain fields, it has been held that the discovery 
of the scythe and the blood-stained clothes of the accused would not amount 
to an offence under S. ^201, and ev^O assuming that the accused had con- 
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cealeJ tKera. he would not bo guilty under S. 201. {Jogia Kirla State 
A. I. R. 1962 Gujarat, J25). 

The expression ‘any evidence of the commission of that offence” 
clearly refers, not to evidence in the extensive sense in which that word is 
used in the Indian Evidence Act but to evidence in its primary sense, as 
meaning anything that is likely to make the crime evident such as the 
existence of a wounded corpse or of blood s.ains. fabricated documents, 
or similar material objects indicating that an offence had been committed. 
{Anverklum Mahamadkhan v. Ewpreor, A. 1. R. 192! Bom. 115). 

The fact of discovery, of course, proves knowledge on the part of the 
person discovering the fact, but mere knowledge of the existence of such a 
fact is not suffiicent to make him guilty under S. 201. To make a person 
guilty under S. 201, it must be proved that that person had caused the 
evidence of the commission of the offence to disappear and not merely 
that that person knew that some other person bad caused the evidence of the 
commission of the offence to disappear. It must be positively proved that 
it was the accused who had caused the evidence of the commission of the 
offence to disappear. {Jogta Kir!a v. State, A. 1. R. 1962 Gujarat 225), 

Problem. —A-1 had enmity with the deceased. He frantically collected 
together A-2 and A-3 on the I8ih January, 1^59. On the l^lh and 20th 
January. 1959, he sheltered them. The accused and the deceased were in 
Gadag on the evening of the 20ih. He was trying to get at the deceased 
on the 20th night. On the 21st morning he (the deceased) suddenly dis¬ 
appeared. Within u few hours his body was found burning in a hay-stack 
in X, a village which is over 25 miles from Gadag. At the same time, the 
accused were caught hold of at X. A-Ts •'^rry w hich was driven by him was 
full of blood, clothes of all the accused Wf^re almost drenched with blood. 
A chappal of A-I was near the burning stack. A lorry had been driven up 
to the stack in question. The explanation given by the accused in respect of 
all those incriminating circumstances was false. 

It was held that from all those circumstances it wa.s reasonable to infer 
that the accused, knowing that the deceased was killed, he had tried to dispose 
of his dead body with a view to destroy the evidence of murder. (In re. 
yirabhiidrappa Katlappa Sajjan, I. R. 1962 Mysore, 138). 

202. Intentional omission to give information of offence by per¬ 
son bound to inform .—Whoever knowing or having reason to believe 
that an offence has been committecl» intentionally omits to give 
any information respecting that offence which he is legally bound 
to give, shall be punished with imprisonment of either description 
fora term which may extend to six months, or with fine, or 
with both. 

COMMENT 

Before convicnng a person under this section, there must be legal 
evidence that ( I) he has knowledge or reason to beiieve that an offence has 
been committed ; (2) that he has intentionally omitted to give any informa¬ 
tion respecting that offence ; and (3) that he was legally bound to give that 
information. The gist of the offence is the intention. 

203. Giving false information respecting an offence committed. -V 

Whoever, knowing oi having reason to believe that an offtnice 
has been cominilietl, gix’cs any inforniaiion respecting that offence 
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which he knows or believes to be false, shall be punished with 
imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

Explanation* —In sections 201 and 202 and in this section 
the word “offence” includes any act committed at any place out 
of India, which, if committed in India, would be punishable 
under any of the following sections, namely, 302, 304, 382, 392 

393, 394, 395, 396, 397, 398, 399, 402, 435, 436, 449, 450, 457, 
458, 459 and 460. 

COMMENTS 

Sections 201 and 203 contemplate information given to private persons 
as well as Public Servants.—Sections 20: and 203, I. P. C., contemplate giving 
information respecting an offence which the accused person knows or believes 
to be false. For the offence under S. 201, 1. P. C., the false information 
should also be furnished with the intention of screening the offender from 
legal punishment. Unlike S, 182 of the Penal Code, which deals with giving 
false information to any public servant, Ss 201 and 203 do not refer to whom 
false information should be given ; it would take in private persons as well as 
public servants, including the police. 

If any person gives the first information statement to the police even 

though not voluntarily which is recorded under S. 154, Cr. P. C. and if it 

ultimately turns out to be false it would amount to giving flase information 
and the offender would be punishable under S. 201. 1. P. C. provided the 
requisite intention is proved. 

But statements given by a person in the course of an investigation by 
tbe police cannot amount to an offence under Ss. 201 and 203. 1. P. C.. even 
if they ultimately turn out to be false. 

1 he obligation of public under the Code of 1882 to answer 'truly* all 

questions put to them by the police no longer exists and if they could be 

punished under Ss. 182, 201 and 203, 1. P. C., it would render nugatory the 

policy which dictated the amendment of the Criminal Procedure Code by 

the removal of the word "truly** from S. 162 of the Criminal Procedure 

Code. It also seems unfair that a man should be liable to be convicted 

information on the strength of a statement given to a police 

oiTicer which is not given on oath, which he has not signed, and which he 

irt?/?opportunity of verifying. (State of Kerala v. Markoset A. 1. R. 
1962 Kerala, 133). / ^ v y 

204. Destruction of document to prevent its production as evi¬ 
dence* Whoever secretes or destroys any document which he may 
be lawfully compelled to produce as evidence in a Court of 
Justice, or in any proceeding lawfully held before a public 
servant, as such, or obliterates or renders illegible the whole or 
any part of such document with the intention of preventing the 
same from being produced or used as evidence before such Court 
or public servant as aforesaid, or after he shall have been law¬ 
fully summoned or required to produce the same for that purpose, 
shall be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or with both. 
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COMMENT 

To constitute an offence under S. 204, the act must be done with the 
intention of preventing the document from being produced or used as 
evidence. Where a patwari destroyed a leaf out of the Register of Mutations 
in his charge, it was held that in the absence of evidence to show with 
what intent the act was done, conviction under S. 204 could not be sustain¬ 
ed. [(1889 Pun. Rc. (Cri.) No. 24, p. 79]. 

205. Flase personation for purpose of act or proceeding in suit or 
prosecution, — Whoever falsely personates another, and in such 
assumed character makes any admission or staunnent, or confesses 
judgment, or causes any process to be issued or becomes bail 
or security, or does any other act in any suit or criminal prosecu¬ 
tion, shall be pu:«ished with imprisonment of either description 
for a term which may extend to three years, or with fine, or with 
both. 

COMMENT 

The expression 'confesses judgment- means allowing a decree to be 
passed against h'msetf. 

To constitute an offence under S. 205 it is not enough to show the 
assumption of a fictitious name. It must also appear that the assumed name 
was used as a means of falsely representing some other individual [Emperor 
V. Rangammal, A. I. R. 1935 Mad. 913]. 

Abuse of Process of Court (Ss. 206-210) 

206. Fraudulent removal or concealment of property to prevent its 
seizure as forfeited or in execution, —Whoever traudulciuly removes, 
conceals, transfers or delivers to any person any properly or atiy 
interest therein intending therby to prevent that property or 
interest therein from being taken as a forfeiture or in satisfaction 
of a fine, under a sentence which bfs been pronounced, oi which 
he knows to be likely to be pronounced, by a Court of Justice or 
other competent authority, or from being taken in execution of a 
decree or order which has been made, or which he knows to be 
likely to be made by a Court of Justice in a civil suit, shall be 
punished, with imprisonment of cither description for a term 
which I ay extend to two years or with fine or with both. 

COMMENT 

The criminal inieution necessary for an offence punishable under 
S. 206 is that of fraudulent prevention of property or any interest therein 
from being forfeited or taken in execution of a decree or order. Such an 
intention is materially different from the intention required in an offence 

S unishable under S. 406. {Jaheharao Bahurao v. Emperor. A. 1. R. 1937 

lorn. 46). 

207. Fraudulent claim to property to prevent its seis^ure as for- 
feitsd or mffubon.— Whoever fraudulently accepts, receives or . 
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claims any property oi' any interest therein, knowing that ho has 
no right or rightful claim to such pioperty or interest, or practises 
any deception touching any right to any property or any interest 
therein, intending thereby to prevent that property or interest 
therein fioin being taken as a iorfeiturcoi in satisfaction of a fine, 
under a sentence which has been pronounced, or which he knows 
to be likely lobe pronounced by a Coujt of Justice or other 
competent authority, or from being taken in exe.ution of a decree 
or ordei which has been made, or which he knows to be likely to 
be made by a Court of Justice in a civil suit, shall be punished 
with imprisonment oi either description for a tei’in which may 
extend to two years, or with fine, oj* with bollv 


208. Fraudulently suffering decree for sum not due, —Whoever 
traudulemtly causes or suffers a decree or oidei' to be passed 
against him at the suit of any person tor a sum not due or for a 
laiger sum than is due to such person or foi' any property or 
intei^st in property to wliich sucli person is not entitled, or 
viaudulently cruses or suffeis a decree or oi*der to be executed 
against lain after it has been satisfied, or for anything in lespect 
of which it has been satisfied, shall be punished with imprison¬ 
ment of either description for a term which may extend to two 
years, or with tine or with both. 

Illustration. 


A institutes a suit against Z. Z, knowing that A is iikely to obtain a 

decree against him, fraudulently suffers a judgment to pass against him for a 

larger amount at the suit of B, who has no just claim against him, in order 

that B, either on his own account or for the benefit of Z, may share in the 
proceeds of any sale of 2*s property which may be made under A*s decree. 
Z has committed an offence under this section. 

209. Dishonestly making false claim in Court, —Whoever fraudu¬ 
lently or dishonestly, or wish intent to injure or annoy, any 
person, makes in a Gonit of Justice any claim which he knows to 
be falst’, : ball be punished with imprisonment of either descrip- 

1 * . , ich may extend to two years, and shall also bt^ 

liable to fine. 


COMMENT 

a case under S. 209, it is immaterial whether the Court in 
wnicuttie lalse claim was instituted had jurisdiction to try the suit. 

The case of a person who fraudulently caused, or attempted to cause* 
a decree to be executed after it had been satisfied falls under S. 210 and 
QOtS. 209. 
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210. Fraudulently obtaining decree jor sum not due. —\Vh(X‘vci' 
{raudukntly obtains a decree oj ('vdo against any person for a 
sum not due, or for a large) sum ihan is due, or for any property 
or inteiest in piopeny to which he is nov entitled, or fraudulent¬ 
ly causes a deoee or order to be executed against any person after 
it has been satisfied or fo) anything in lespecv of which it has 
been satisfied, or fraudulently suffers or permits any such act to 
be done in his name, shall be punished with imprisonment ot 
either description for a teim which may extend to two yeai-s, or 

with fine, or with both. 

COMMENT 

Where a person obtains a decree fraudulently for a sum not due, the 
case would fall under S. 210, whether ‘he Court had or had not power to 
pass the decree. (Badri v. Emperor, A. 1. R- 1919 All. 323). 




211. False charge of offence made with intent to injure.— 
ever, with intent to cause injury to an> person, institutes o^<- 
causes to be instituted any criminal proceeding against that 
person, or falsely charges any person with having committed an 
offence, knowing that there is no just or lawful ground foi such 
proceeding or charge against that person, shall be punished with 
im^Uonment of either description for a term which may extend 
to two yearS) or with fine, or with both , 

and if such criminal proceeding be instituted on a false 
charge of an offence punishable with death imprisonment for 
life nr imprisonment for seven years or ujwards, shall be punish¬ 
able with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 

COMMENT 

r^i^inai nroceedines are just as much instituted within the meaning 
of S 2111 P C When first information of a cognizable offence is given to 
vL nnHpr S 54 Cr P. c. 1898, (S. 41 of the 1973 Code) as when a 
comoll'int is made d’irect to a magistrate under S. 200. But there is an essen- 
t.°«Tdifl^?rence between a mere information to police and a definite statement 
to it hara certafo ?e?son has committed a particular offence. In the latter 
Msi, which “iS graver than the former, S. 211,1. P. C., applies. (Balak 
Ram V, Emperofr A2 Cr. L. .1. 833). 

A statement to the police of suspicion that a particular iwrson has 
committed an offence is not a within the meaning of S. 211, 1. P. C. 

(Ganapatram v. Ms'. Rambai, 1949 N. L. J. 604). 

A mere statement or communication of suspicion ca^ot amount to 
the institution of a proceeding within the meaning of S. 211, b P- C. The 
wmpTatm o? commumcatioD must disclose an offence and if any action is 
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taken on a complaint not disclosing any offence, the proceedings under S. 211 
will be quashed. {Sankar Lai v. Abdul Kahman, A. I. R. 1953 Assam, 204). 

The failure of a complainant to prove his case will not by itself 
warrant his prosecution under S. 211, 1. P. C., for bringing a false case. 
{Jinilal Mondal v. Chanderdeo Prasad, 42 Cr. L. J. 332). 

Ingredients of the offence.—There are three ingredients which the 
prosecution has to prove before it can succeed in bringing home a charge 
under S. 211 against any accused, these being (i) intention to cause injury to 
any person ; (ii) institution or causing of institution of a criminal proceeding 
or false charge with respect to the commission of an offence ; but and (iii) 
knowledge that there is no just or lawful ground for such proceeding or 
charge. All the above ingredients and especially last ingredient must be 
proved positively by the prosecution in order to sustain the charge or convic¬ 
tion. [Abdul Shakoor v. State, A. I, R. 195.3 Raj. 115]. 

Distinction between making of false charge and institution of f^lse 
criminal proceedings.—Criminal law may be put in motion by giving infe^ra- 
ation to the police or lodging a complaint before a magistrate. A false 
charge to the police relating to a cognizable offence amounts to institution 
of criminal proceeding. But in the case of non-cognizable offences since the 
police have no power to take any proceedings without orders from a magis¬ 
trate, a false charge of non-cognizable offences made to the police is not an 
institution of criminal proceedings but merely a false charge. There is, 
however, no distinction between the two when a false charge of any offence 
is made before a magistraie. 

Section 211 deals with "making of a false charge** and “institution of 
false criminal proceedings’* as two distinct offences. It provides for(l) 
actually instituting or causing to be instituted false criminal proceedings 
against a person and (2) preferring a false charge against a person. The first 
embraces within itself the second. A false charge may be preferred against 
a person but no criminal proceedings may follow. Butin the case of false 
criminal proceedings they are only possible when a false charge either to 
police or to a Magistrate has been preferred. 

Distinction between false charge under S, 211 and false information 
under S. 182.—There is a clear distinction between a false charge falling 
under S. 2 U and false information given to the police falling under S. 182, 
which has been discussed earlier. First a person prosecuting another 
under S. 182 need not prove malice and want of reasonable and probable 
cause except so far as they are implied in the act of giving information, but 
in an inquiry under S. 211 proof of the absence of just and lawful groimd for 
making the charge is an important element. Secondly, under S. 182 false 
information is given to a public servant with intent to cause him to do or 
omit anything which ought not to be done or omitted or to use the lawful 
power of such public servant to the injury or annoyance of any person ; under 
S. 211 criminal proceedings are initiated or false charge is laid with a view 
to cause injury to the person informed against. Thirdly, in order to make 
the offence complete under S. 182 it is not necessary that the public servant 
should have acted upon the false information, as the offence is complete as 
soon as the information is given. But for institution of criminal proceedings 
the criminal law roust be set in motion befor the offence is complete, /. e.# 
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proceedings are instituted and commenced. And. lastly, under S. 182 the 
false information given should be to the knowledge or belief of the informant; 
but under S. 211 the informant should only make his complaint without 
any just grounds or without due care and caution. 

Harbouring of offenders (Ss. 212, 216, 216v\). 

212. Harboufing offender ,—Whenever an offence has been 
committed, whoever harbours or conceals a person whom he 
knows or has reason to believe to be the offender, witli the 
intention of screening him from legal punishment, 

if a capital offence, —shall, if the offence is punishable vvitli 
death, be punished with imprisonment of either description for 
a tei'm which may extend to five years, and shall also be liable 
to fine ; 

if punishMe with imprisonment for life, or with imprisonment .— 
and if the offence is punishable with imprisonment for life, or 
with impj'isonment which may extend to ten years, shall be 
punished with imprisonment of either desciiption for a term 
whicli mav extend to three veais, and shall also be liable to 
fine ; 


and if the offence is punishable with imprisonment which 
may extend to one year, and not to ten years, shall be punished 
with imprisonment of the description pi’ovided for the offence 
for a teiTn which may extend to one-fourth part of the longest 
term of imprisonment provided for the offence, or with fine, oi’ 
with both. 

“Offence** in this section includes any act committed at any 
place out of India, which, if committed in India, would be 
punishable under any of the following sections, namely, 302, 304, 
382. 392, 393, 394, 39‘>, 396, 397, 398,399, 402, 43.i, 436, 449, 
450, 457, 458, 459 and 460 ; and every such act shall, for the 
purposes of this section, be deemed to be punishable as if the 
accused person had been guilty of it in India. 

Exception ,—provision shall not extend to an> case iii 
whie'h the harbour or e'onccalment is by the husband or wife of 
the offender. 

Illustration. 

>jU' 

A, knowing that B has committed dacoity. knowingly conceals B in 
order to screen him from legal punishment. Here, as B is liable to 
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imprisonment for life, A is liable to description for n 

tMm not exceeding three years, and is also liable to fine. 

COMMENT 

For conviction under S. 212 there should have been an offence com- 
mined and harbouring, etc., of such offenders. 

IT ^ c 010 It miKt be oroved that an offence was committed by the 

unUl the conclusion of the trial of the person harboured. 

Screening offenders (Ss. 20 1, 21 :•! & 215) 

213 Taking gift, etc., to screen an offender from punishmnt^-- 

Whoever aiceinsoi attempts to obtain, br 

Siiatificaiioii for himself oi an> other of 

ofnropertv to liimself or any other person, ''“r' 

his coiieeaUnuan offence or of his screening any • 

leual punishment for any offence, or of his not 

a.i’v pel^^ln lor the purpose of bringing him to legal punishment, 

if a capital offence.-^WM, if tl.e offence is P^^^able 
death,'lH' punished liable 

11 term wbich mav extend to seven ycais, ,tnd shat 

ij fmsu,l. ».rt ‘Sp".—?S”“ ™ 

and if the offence is punishable with ^P 

witli imprisonment which inay ‘'’j* , jegoiiption for a tcim 

punished with ‘"^P'..g a„d shall also be liable to 
which may extend to three veais, anti 

flue ; 

I inn,, nlle.ice is punishable with imprisonment not 
and It ih- IJ ijj. punished with imprisonment ol 

extending to ten e^ the offence ior a term which may 
ilie I ;; ‘'‘pa, „i the longest t.vm of imprisonment 

. 

COMMENT 

C 911 aoDlies when the person taking bribe is not a publie 

servan^fwheu L Ta public servant'.he more appropriate section would be 

either S.’ 161 or S. 162, l.P. C. 

214. Offering gift or restoration of property in consideration of 

sereemne (i//«nd«r.—Whoever gives or causes, or offers oi 
gTve^i cause, any gratificatio.i to any person, or restores oi 
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causitb the icsiordtioii of any propertv to any person, in consKlera- 
tion of that person’s concealing an oflcnce, or oi hib scict-nnig 
any person from legal punishment for an> offence, or of his not 
proceeding against any person for the purpose oV bt inuing him to 

legal punishment ; 

if a capital offence,—shzW^ if the offence is punishable with 
death, be punished with iinprisonincnt of cither drscriprion for 
a tcim which may extend to^even years, and shall also be liable 

to fine , 


*/ punishable iiith imprisonment for life, or with imprisonmentr 
and if the offence is punishable with inipiisonmcnt for life, 
or with iinpi'isonmeni which may extend to ten years, shall he 
punished with iinpriionincnt of cither descjiption tora teini 
which may extend to thiee years, and shall also be lialile to Hne ; 


and if the oifenee is punishabh wilh iinpi isonnuni not 
extending to ten years, shall be punished with imprisonment of 
the description provided for the offence for a let in which ma>' 
extend to one-fouvth pai t of the longest tenn of imprisonrnt^t 
provided for the offt nee, oi with fine, oi with both. 


Exception.--i'\\K provisions 
extend to any case in which the 
pounded. 


of sections 2l > and 21‘1 do not 
offence may lawfully be coin- 


COMMENT 

♦ 

The iutention in enacting S. 214 was to discourage malpractices, when 
offences have really been committed or when persons really guilty are 
screened and not to ensure general veracity on the part of the public in 
regard to imaginary offender^. 

The words "concealing an offence” and “screening any person from 
legal punishment for any ofTence** presuppose actual commission of an 
offence or the guilt of the person screened from punishment. 

215. Taking gijt to help to recover stolen property, etc,-~\N\\o- 

ever takes or agrees or consents to take any gratification under- 
pretence or on account of helping any person to recover any 
movable property of which he shall have been deprived by any 
offence punishable under this Code, shall, unless he uses all means 
in his power to cause' the offendei* to be apprehended and convict¬ 
ed of the offence, be punished with imprisonment of either des- 
• cription for a term which may extend to two years, or with fine, 
or with both. 
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COMMENT 

Sectiou 215 aims at professional tricksters and other persons who, beii^ 
usually in league with thieves or well aware of their proceedings, obtain 
money for recovery of stolen property without making effort to bring the 
offenders to justice. 

The peculiarity of S. 215 consists in the fact that when once it is 
shown that the person charged has taken or agreed to take money, which 
in itself is in no way wrong or illegal if the intention is honest, then the 
completion of the offence follows from an omission, namely the failure to 
use all means in his power to cause the offender to be apprehended and 
convicted. 

216. Harhoufing offender who has escaped from custody or whose 
apprehension has been ordered, —Whenever any person convicted of 
01 * charged with an offence, being in lawful custody for that 
offence, escapes from such custody, 

or whenever a public servant, in the exercise of the lawful 
powers of such public servant, orders a certain person to be 
apprehended for an offence, whoever, knowing of such escape or 
order for apprehension, harbours or conceals that person with 
the intention of preventing him from beiiig apprehended, shall be 
punished in the manner following, that is to say, 

if a capital offmee, —if the offence for which the person was 
in custody or is ordered to be apprehended is punishable wuh 
death, he shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to seven years and shall also be 
liable to fine ; 

if punishable with imprisonment for life, or with imprisonment,— 
if the offence is punishable with imprisonnient for life, or im¬ 
prisonment for ten years, he shall be punished with imprUonment 
of either description for a term which may extend to three years, 

with or without fine ; '.nilt.t ' 

and if the offence is punishable with imprisomnent which 
may extend to one year and not to ten years, he shall be punished 
with imprisonment of the description provided for the offence 
for a term which may extend to one-fouith pait of the longest 
term of imprisonment provided for such offence or with fine or 

with both. 

“Offence” in this section includes also an-y act or omission 
of which a person is alleged to have been guilty out of India, 
which, if he had been guilty of it in India, would have been 
punishable as an offence, and for which he is, under any law 
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relating to extiadition, or otherwise, liable to be apprehended or 
detained in custody m India; and every such act or omission shall 
tor the purposes ol' this section, be deemed, co be punishable as if 
the accused person has been guilty of it in India. 

ExcepttM, This provision does not extend to the case in 
which the harbour or concealment is by the husband or wife of 
the person to be apprehended. 


COMMENT 


j purpose of S. 216, I. P. C. is to penalise acts designed to obstruct 

or defeat the cour^ of jusuce. It is unnecessary to show that the offence 
“ which orders of apprehension were issued was actually com- 


requries, firet, that there has been an order for the appre¬ 
hension of a certain prson as being guilty of an offence, secondly knowledge 

^^0 harbouring or concealing by the 
S?d ^ intenuou of preventing him from being appre- 


216-A. Pemlty for harbouring robbers or doeoits.—Whotver 
knowing or having reason to belive that any persons are about 
to commit or have recently committed robbery or dacoity, har- 

* * * t' t ® ^ intention of facilitating the 

commission of such robbery or dacoity, or of screening them or 

any ot them from punishment, shall be punished with rigorous 

impnsonnient tor a term which may to seven years, and 

shall also be liable to fine. 

Explanation,—For the purposes of this section it is immate- 

. rial whether the robbeiy or dacoity is intended to be committed, 

or has been committed, within or without India. 

Exception.—■ This provision does not extend to the case in 
which the harbour is by husband or wife of the offender. 


COMMENT 

It is not enough tlmt a person should be harbouring dacoits in general 

but the section renders it penal to harbour persons who intend to commit a 
particular dacoity. 


216<B. Definition of ‘'harbour‘' in sections 212, 216 and 216-A. 

sup. by the Indian Penal Code (Amendment) Act, 1942 (VIII of 1942, 

S. 3J. * 

Offence against Justice by Public Servants. (Ss. 217-223 
and 225-AJ. 

, 217. Public servant disobeying direction of law with intent to save 

person from purdshment or property from /or/ntBw.— Whoever, being 
27 
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a public servant, knowingly disobeys any direction of the law as 
to the way in which he is to conduct himself as such public 
servant, intending thereby to save, or knowing it to be likely that 
he will thereby save, any person from legal punishment, or sub¬ 
ject him to a less punishment than that lo which he is liable, or 
with intent to save, or knowing that he is likely thereby to save, 
any property from forfeiture or any charge to which it is liable 
by law, shall be punished with imprisonment of either discription 
for a term which may extend to two years or with fine or with 

both. 


COMMENT 

It is sufficient for a conviction under S. 217 that the accused has know¬ 
ingly disobeyed any direction of the law as to the way in which he is to con¬ 
duct himself as a public servant and he should have done this with the 
intention of saving a person from legal punishment. It is not further nece^ 
sary to show that in point of fact the person so intended to be saved had 
committed an offence. 

218. Public 5€fVQ7it framing incorrect record or writing with intent 
to save person from punishment or propertjf from forfeiture* —Whoeveij 
being a public servant, and being as such public servant, charged 
with the preparation of any record or other writing, frames that 
record or writing in a manner which he knows to be incoi'iect, 
with intent to cause, or knowing it to be likely that he will 
thereby cause, loss or injury to the public or to any per^n, or 
with intent thereby to save, or knowing it to be likely that he will 
thereby save, any person from legal punishment, or with intent 

to save, or knowing that he is likely thereby propeity 

from forfeiture or other charge to which it is liable by law, shall 

be punished with imprisonment of either description for a term 

which may extend to thi’ee years, or with fine, or with both. 

COMMENT 

Section 218 contemplates the wilful falsification of a public docu¬ 
ment with the intent to cause loss or injury and this means by the document 
itself or by some transaction with which it is essentially connected. 

Profi/em.—A Suprintendent of Police gave a warrant under the 
Gambling Act to D, a sub-inspector, to arrest persons found gambling m a 
certain house. In order to save two persons from pumshment for navi^ 
committed an offence under the Gambling Act in that house, D framed a nro 
information report and a special diary incorrectly. What offence has the 

sub-inspector committed ? ^ 

He is guilty of the offence of framing an incorrect record or writing 
knowing the same to be incorrect with intent thereby to save two persons 
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from legal punishment under S, 218, I. P. C 
with imprisonment of either description for 

years. 


and is liable to be punished 
a term which may extend to three 


219. PMie Servant in judicial proceeding corruptly maHne re- 

^"“'•—Whoever, being a public servant 
coiraptiy or maliciously makes or pronounces in any stage of a 

judicial proceedmg, any repoit, order, verdict or decision whicl- 
he knows to be contrary to law, shall be punished with imprison¬ 
ment of either description for a term which may extend to seven 
years, or with fine, or with both. 


COMMENT 


S. 219 18(1) that there must be a 
Pf®®*®‘*“** actually commeuoed and pending wherein a party claims 

decision of the Court in regard thereto; 
and (2) that there must be the making of a real report or a real pronounce- 
ment of an order, verdict or decision. The accused, a Village-Munsif, charged 

® V-*“ making it 

appear that a certain suit has been filed cannot be convicted under S 2 ic 
but under S. 218. (A. I. R. 1955 Mad. 595). ' ' 


220. Commiinunt for trial or confinement by person having author* 
tty who knows that he is acting contrary to law, —Whoever, being in 
any office which gives him legal authority to commit persons for 
trial or to confinement, or to keep pei-sons in confinement, coxiaipt- 
ly or maliciously commits any person for trinl or to 'confinement, 
or keeps any person in confinement, in the exercise of that 
authority, knowing that in so doing he is acting contrary to law, 
shall be punished with imprisonment of either 'description for a 
term which may extend to seven years, o: with fine, or with both. 


COMMENT 

The section contemplates wilful excess of authority, i e a guilty 
knowledge superadded to an illegal act. Whether or not that knowledge 

exists, must be inferred from the circumstances of each case but the Question 

is one of fact and not of law. ^ 

221. Intentional omission to apprehend on the part of public 
servant bound to apprehend.—Who<^\<tv, being a public servant, 
legally bound as such public seivant to apprehend or to keep in 
confinement any person charged with or liable to be apprehended 
tor an offence, intentionally omits to apprehend such person, or 
intentionally suffers such person to escape, or intentionally aids 
such peison in escaping or attempting to escape from such con- 
nnement, shall be punished as follows, that is to say :_ 
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with imprisonment of either description for a term which 

mav extend to seven years, with or without fine, if the person in 
confinement, or who ought to have been apprehended, was charged 
with, or liable to be apprehended for, an offence punishable with 

death ; or 

with imprisonment of either description for a term which 
may extend to three years, with or without fine, if the person in 
confinement, or who ought to have been apprehended, was charged 
with or liable to be apprehended for, an offence punishable with 
imprisonment for life or imprisonment for a tenn which may 

extend to ten years ; or 

with imprisonment of either description for a term which 
may extend to two years, with or without fine, if the person in 
confinement, or who ought to have been apprehended, was charged 
with, or liable to be apprehended for, an offence'punishable with 
imprisonment fur a term less than ten >cars. 

COMMNT 


Where the applicants were legally bound to arrest a man had 

committed murder in their presence and they omitted to ™ if 

did it intentionally, they are legally guilty of an offence under S. 221 

motive may not have been that they wanted the man to escape, but tn y 
were afraid of getting hurt. 

222. Intentional omission to apprehend on the part of publte 
bound to apprehend person under sentence or hwftdly 
tvci-, being a public servant, legally bound as such pu i 
to apprehend or to keep in confinement any Person un ^ ^ , 

of a Court of Justice foi any offence or lawfully committed o 

custody, intentionally omits to ^'PP'^chend sue i pei ' -j ^ 

tion.lh suffers such scape from such confinement, 

person in escaping or attempting to escape ii 

shall bu punished as follows, that is to say • 

with imprisonment for life or with imprisonment of either 
descj iprion for a term which may extend to fouiteen years, with 
or without fine, if the person in confinement, or who ought to 
have been apprehended, is under sentence of death ; or 

with imprisonment of either description for a term which 
may extend to seven yeai's, with or without fine, if the person in 
conanement, or who ought to have been apprehended, is subject, 
by a sentence of a Court of justice, oi by virtue ot a commuta¬ 
tion of such sentence, to imprisonment for life or imprisonment 
for a term of ten years or vpwards ; or 
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with imprisonment of either description for a term which 
may extend to thiee years, or with fine, or with both, if the 
peraoii in confinement, or who ought to have been apprehended, 
is subject, by a sentence of a Court of justice, to imprisonment 
for a term not extending to ten years or if the person was lawfully 
committed to custody. 


COMMENT 

The fact that the acts proved do not amount to an attempt to escape but 
constitute only a preparation to escape does not exculpate the accused of the 
olTence under S. 222. When the accused does an act to facilitate the attempt 
of the prisoners to escape and does thereby facilitate an attempt to escape he 
can be properly convicted under S. 222 and it makes no difference that .the 
attempt was in fact frustrated by other circumstances. 

223. Escape from confinement or custody negligently suffered by 
public servants —VVhoever, being a public sejvaut legally .bound as 
such public servant to keep in confinement any person charged 
with or convicted of any offence or lawfully committed to custody, 
negligently suffers such person to escape from confinement, shall 
be punished with simple imprisonment for a term which may 
extend to two years, or with fine or with both. 

Resistance to Lawful Apprehension. —(Ss. 224, 225 and 
225-B). 

224. Resistance or obstruction by a person to his lawful apprehen¬ 
sion, —Whoever intentionally offers any resistance or illegal 
obstruction to the lawful apprehension of himself for any offence 
with which he is charged or of which he has been convicted, or 
escapes or attempts to escape from any custody in which he is 
lawfully d' tained for any such offence, shall be punished with im¬ 
prisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

Explanation. —The punishment in this section is in addition 
U) the punishment foi which the person lo be apprehended, or. 
detained in custody was liable for the offence with which he was 
charged, or of which he was convicted. 

COMMENT 

Where the prosecution fails to establish that the apprehension of the 
accused was a lawful one. or that the custody in which he was kept was one 
in which he could be said to have been lawfully detained, S. 224^*cannot 
apply. The escape or attempt to escape from such custody is not/an {offence 
under S. 224. 
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225. Resistance or obstruction to lawful apprehension of anothor 
person ,—Wboever intentionally offers any resistance or illegal 
obstruction to the lawful apprehension of any other person for 
an offence, or rescues or attempts to rescue any other person 
from any custody in which that person is lawfully detained for 
an offence, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to two years, or with fine, or 
with both ; 

or, if the person to be apprehended, or the person lescued 
or attempted to be rescued, is charged with or iiable to be 
apprehended for an offence punishable with imprisonment for 
life or imprisonment for a term which may extend to ten years, 
shall be punished with imprisonment of either description for a 
term which may extend to three years, and shall also be liable to 
fine ; 

or, if the person to be apprehended or rescued, or attempted 
to be rescued, is charged with or liable to be apprehended for an 
offence punishable with death, shall be punished with imprison¬ 
ment of either description for a term which may extend to seven 
years, and shall also be liable to fine ; 

or, if the person to be apprehended or rescued, or attempted 
to be rescued, is liable under the sentence of a Court of Justice, 
or by virtue of a commutation of such a sentence, to imprison¬ 
ment lor life, or to imprisonment for a term ot ten years or 
upwards, shall be punished with imprisonment of j 
tion for a term which may extend to seven years, and sha o 

be liable to fine : 

or, if the person to be apprehended or resciied, or attempted 
to be rescued, is under sentence of death, shall be punished with 
imprisonment for life or imprisonment of either description for a 
term not exceeding ten years, and shall also be liable to nne. 

COMMENT 

In order to amount to an offence under the second part of S. 225, a 

rescue from lawful custody need not be intentional. It is only resistant or 

illesal obstruction to apprehension that has to be proved to be iDtentional 
before it can amount to an offence under the first part of S. 225. 

225^A. Omission to apprehend, or sufferance of escape^ on part 
of public servant, in cases not otherwise provided for ,being 
a public servant legally bound as such public servant to appre¬ 
hend or to keep in confinement, any person in any case not provul- 
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ed for in section 221 > section 222 or section 223, or in any other 
law for the time being in iorce, omits to apprehend that person 
01 ’ suffers him to escape from confinement* shall be punished— 

(fl) if he dots so intentionally, with imprisonment of 
either description for a term which may extend to 
three years, oi with fine, or with both ; and 

{b) if he does so negligently, with simple imprisonment 
for a term which may extend to two years, or with 
tine, or w'ith both. 

COMMENT 

Where a person properly arrested is confined in a room* omission to 
secure the door of the room, the main cause of escape of the prisoner from 
custody, is an indication of negligence. 

225-B. Resistance or obstruction to lawful apprehension or escape 
or rescue^ in cases not otherwise provided for. —Whoever, in any case 
not provided for in section 224 or section 225 or in any other 
law for the time being in force, intentionally offers any resistance 
or illegal obstruction to the lawful apprehension of himseli'or of 
any other person, or escapes or attempts to escape from any 
cukody in which he is lawfully detained, or rescues or attempts 
to rescue any other person from any custody in which that person 
is lawfully detained, shall be punished with imprisonment of 
either description for a term wh'ch may extend to six months, or 
with fine, or with both. 


COMMENT 

\ 

An offence under S. 22S-B is committed only when the resistance to 
arrest is intentional and that can only be when the person who makes the 
resistance knows that he is being or is about to be arrested. 

Transgression of Punishment. —(Ss. 226-227). 

226. [Ofmtted by Act XXVI of 1955^ S. 117 & Sch.) 

227. Violation of condition of remission of punishment. —Who¬ 
ever, having accepted any conditional iemission of punishment, 
khowingly violates any condition on which such remission was 
granted, shall be punished with the punishment to which he was 
originally sentenced, if he has already suffered no pari of tliat 
punishment, and if he has suffered any pait of that punishment, 
then with so much of that punishment as he has not already 
suffered. 
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COMMENT 

It is for Court and not the jail authorities to decide whether a condi¬ 
tionally released prisoner has violated conditions on which remission was 
granted to him and whether he was guilty under S. 227. 

Contempt of Court (S. 228) 

intentional insult or interruption to public servant sitting in 
juaxctal proceeding, —Whoevci’ intentionally offers any insult, or 
causes any interruption to any public servant, while such public 
servant IS sitting in any stage of a judicial proceeding, shall be 

punished with simpie imprisonment fora term which may extend 

o SIX months, or with fine which may extend to one thousand 
rupees or, with both. 


COMMENT 


Contempt of court is an act 
bring a court or Judge of the court 

contempt. 


done or writing published calculated to 
into contempt or to lower its authority in 


inoiw "igredients of the olfence under S. 228, I. P. C. are intentional 

^ public servant insulted or 

must have been sitting in any stage of a judicial proceeding. The 
section has been enacted to preserve the dignity of the court. 


Jc be noted that every proter.t made does interrupt the court but 

is Its duty to listen to protests how muchsoever they may delay its proceed- 

Ti? they do not constitute interruption 

™ section punishes as contempt. {ViJayRaov. State, A. !• R. 1953 


Problem. — {a} A, who was tried for rioting, when making a statement 
under S. 313 o f the Criminal Procedure Code, 1973, called the Sessions Judge 
a prejudiced judge’*. What offence, if any, has A committed in making the 

statement ? 

A has committed the offence of contempt of court under S. 228 of the 
Indian Penal Code. 

(6) A offers an insult to a District Judge in private interview when he 
was not sitting in any stage of a judicial proceeding. Has A committed the 
offence of contempt of court ? 

A has not committed any offence under S. 228 of the Code, for the 
public servant was not sitting in any stage of a judicial proceeding. The 
essence of the offence under this section is that contempt must be committed 
m the presence of the court. 

In determining the question whether the applicant had intetuionally 
offered any insult or caused any interruption to any public servant, it cannot 
be presumed from the fact that he was drunk that he had deliberately taken 
liquor out of his own free will before coming to the court; and if he was 
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drunk, he could not have known what he was doing or saying. Hence it 
would be difficult to hold that the applicant had intentionally offered any 
insult to OF caused any interruption in the Magistrate's work, while sitting 
in any stage of a judicial proceeding. {Ramnath v. State, A. I. R. 1953 
Alld. 59). 

229. Personation of a juror or nwwjor.—Whoever, by persona¬ 
tion or otheiAvise, shall intentionally cause, or knowingly suffer 
himself to be returned, empanelled or swoJn as a juryman or 
assessor in any case in which he knows that he is not entitled by 
law to be so returned, empanelled or sworn, or knowing himself 
to have been so jelurned, empanelled o)‘ sworn contrary to law, 
shall'voluntarily serve on such jury or as such assessor, shall be 
punished with impJ'isotiment of either description for a term 
which may extend to two years, oj- with fine, oj- with both. 

COMMENT 

This section contemplates to punish false personation of a juror or 
assessor. 


CHAPTER XII 

OF OFFENCES RELATING TO COIN AND 
GOVERNMENT STAMPS • 


(Ss. 230—263-A) 

OfTences in this Chapter fall under two heads : (1) Offences in relation 
to coin (Ss, 230-254) and (2) Offences in relation to stamps (S. 255-263A). 

Coin (Ss. 230- 254) 

230. defined .—Coin is metal used for the time being 
as money, and stamped and issued by the authority of some State 
or Sovereign P^ wer in order to be so used. 

Indian C«fl.--Indian coin is metal stamped and issued by 
the authority of the Government of India in order to be used as 
money ; and metal which has been so stamped and issued shall 
continue to be Indian coin for the purposes of this Chapter, 
withstanding that it may have ceased to be used as money. 

Illustrations. 

(a) C owries arc not coin. 

(b) Lumps of unstamped copper, though used-os money, are not coin. 

(c) Medals are not coin, inasmuch as they are not intcLded to be used 
as money. 

(d> The coin denominated as vho Company’s rupee is Indian coin. 

(e) The '^Farrukhabad*’ rupee, which was formerly used as money 
under the authority of the Government of India, is Indian coin although it 
is no longer so used. 

COMMENT 

A coin need not be a legal tender, but the test of whether a particular 
peice of metal is money or not is the possibility of taking it into market and^ 
obtaining goods of any kind in exchange for it. 

Counterfeiting Coin (Ss. 231—243) 

231. Counterfeiting €<nn ,—Whoever coimterfeits or knowingly 
performs any part of the process of counterfeiting coin, shall be 
punished with imprisonment of either description for term 
which ma' extend to seven years, and shall also be liable to 
fine, 

Explanation ,—A person commits this offence who intending 
to practise deception oi knowing it to b^likely that deception 

(218) 
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will thereby be practised, causes a genuine coin to appear like a 
different coin. 


COMMENT 

Coin of the time of Akbar not being "coin’s counterfeiting it is no 
offence. 

232. Counterfeiting Indian win.—Whoever counterfeits, or 
knowingly performs any part of the process of counterfeiting 
Indian coin, shall be punished with imprisonment for life, or 
with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

COMMENT 

Intention to use the coin made as Indian coin, or a knowledge that it is 
likely to be so used is an essential ingredient of an offence under S. 232. 

233. Making or selling instrument for counterfeiting catn.— 
Whoever makes or mends, or performs any part of the process of 
making or mending, or bays, sells or disposes of, any die or 
instrument, for the purpose of being used, or knowing or having 
reason to believe that it is intended to be used, for the purpose of 
counterfeiting coin, shall be punished with imprisonment of 
either description for a term which may extend to three years, 
and shall also be liable to fine. 

234. Making or selling instrument for counterfeiting Indian 
f„-„.._Whoever makes or mends, or performs any part of the pro¬ 
cess of making or mending, or buys, sells or disposes of, any die or 
instrument, for the purpose of being used, or knowing or having 
reason to believe that it is intended to be used, for the puipose of 
counteifeiting Indian coin, shall be punished with imprisonment 
of either description fnr a term which may extend to seven years, 
and shall also be liable to fine. 

235. Possession of instrument or material for the purpose of using 
the same for connterfciting win.—Whoever is in possession of any 
instrument or material, for the purpose of using the same for 
counterfeiting coin, or knowing or having reason to believe that 

the same is intended to be used tor that purpose, shall be punish- 
ed with imprisonment of either description for a term which may 
^xtend to three years, and shall also be liable to fine ; 

If Indian win,—and if the coin lo be counterfeited is Indian 
coin, shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable 

to fine. 
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COMMENT 


Under S. 235 of the Code the possession of instruments and materials 
capable of counterfeiting coins must be with the intention of counterfeiting 
coins ; mere possession is not an offence unless it is accompanied with the 
intention of counterfeiting coins. 

It is the possession of any instrument or material for the purpose of 
counterfeiting that is punishable, not the knowledge that someone else is 
in such possession. Where the accused was in possession of these instru¬ 
ments, other persons, e. g., his wife or his relations who come on a short visit 
to his house, cannot be held guilty of this offence. 


236. Abetting in India the counterfeiting out of India of coin — 
Whocvci, being within India, abets the coiiiUeifeiting of coin 
out of India, shall be punished in tlie same inanuer as it he abet¬ 
ted the ootintei'feiting of such coin within India. 


237. Import or export of counterfeit —Whoever imports 
into India, or exports therefrom, any eounterfeit coin, knowing 
or having reason to believe that the same is couiiteiieit, shall be 
punished with imprisonment ol either desci iption for a term 
which may extend to three years, and shall also lx: liable to 
fine. 


238. Import or export of counterfeits of Indian coin, —Whoevej* 
imports into India, or exports therefrom, any counterfeit coin 
which he knows or has reason to believe to be counterfeit of 
Indian coin, shall be punished with imprisonment for life, or 
with impiisonmeiit ot either description for a term which may 
extend to fen yeai’s, and shall also be liable to fine. 

239. Delivery of coin^ possessed with knowledge that it is counter^ 
feit» —Whoever, having any counterfeit coin, which at the time 
when he became possessed oi it he knew to be counleiieit, tiaud- 
uleiuly or with intent that fraud may be committed, delivers 
the s.ime to any person, or attempts to induce any person to re¬ 
ceive it, shall be punished with impi isonment ot cither descrip¬ 
tion iOi a term which niav extend to five years and shall also be 
liable to fine. 

COMMENT 


iiectioD 239 applies to persons other than the coiner, i. e., to those 
who procure or obtain or receive counterfeit coin and does not relate to the 
offence committed by the coiner. 


240. Delivery of Indian coin, possessed with knowledge that it is 

counterfeit, —Whoever, having any counterfeit coin, which is a 
coiuiteilcit of Indian coin, and which, at the time when he be- 
carvie possessed ot it, he knew to be a eounterfeit of Indian coin. 
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fraudulently or with intent that fraud may be committed, delivers 
the same to any person, or attempts to induce any person to re¬ 
ceive it, shall be punished with imprisonment of eithei' desci'ip- 
tion for a term which may extend to ten years, and shall be liable 

to fine. 

COMMENT 

Before a ni&ii can bo convicted under S. 240, it must be established that 
he fraudulently or with intent that fraud may be committed is in possession 
of counterfeit coin, and that he had knowledge at the time when he became 
possessed of it that it was counterfeit coin. 

For a conviction under S. 240, I. P. C., the point of time to be consi¬ 
dered in connection with the offence is the time when tne accused is possess- 
ed of the false coins and the knowledge of the accused that the coins were 
not genuine. Where the accused was originally possessed of as many as 890 
counterfeit coins and at the time when 539 of them were recovered from his 
bag, he must be held to have known that they were counterfeit. {Krhhanlal 
V, State, A. I. R. 1953 Pepsu. 43). 

241. Delivery of coin as genuine, which, when first possessed, the 

deliverer did not know to be Whoever delivers to any 

other person as genuine, or attempts to induce any other person 
to receive as genuine, any counterfeit coin which he knows to be 
countei-feit, but which he did not know to be countei tcU at the 
time when betook into his possession, shall be punished with 
imprisonment of either description for a term which may extend 
to two years, or with fine to an amount which may extend to ten 
times the value of the coin counterfeited, or with both. 

Ulustration. 

A, a coiner, delivers counterfeit Company’s rupees to his accomplice 
B for the purpose of uttering them. B sells the rupees to C, another 
uttercr, who buys them knowing them to be counterfeit. C pays away the 
rupees for goods to D, who receives them, not knowing them to be counter- 
fch. D, after receiving the rupees, discovers that they are counterfeit and 
pays them away as if they were good. Here D is punishable only under this 
swtion, but BandC are punishable under section 239 or 240, as the case 

may be. 

242. Possession 0 /eounterfeil eoin by person who knew it to be 

counterfeit when he became possessed thereof fraudulently 

or with intent that fiaudmaybe committed, is m possession of. 
counterfeit coin, having known at the time when he became pos¬ 
sessed thereof that su. h coin was counterfeit, shall be puiushed 
with imprisonment of cither description for a term which may 
extend to three ycflis, anfl shall also be liable to tint 

243. Possession of Indian coin by person who knew it to be coun^ 

terfeit whin he became possessed Whoever, fi'audulently or 

with intent that fraud may be committed, is in possession ot 
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counterfeit coin, which is a counterfeit of Indian coin, having 
known at the time when he became possessed of it that it was 
counterfeit, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall 
also be liable to fine. 


COMMENT 

To constitute an offence under S. 243» it must be proved (1) that the 
accused was in possession of coin, (2) that the coin was counterfeit of the 
Indian coin, (3) that the accused was in such possession fraudulently or with 
intent to defraud and (4) that at the time he became possessed of such 
counterfeit coin, he knew it to be coimterfeit. 

Offences by Mint Employees (bs. 244—245) 

244. Person employed in mint causing coin to be of different weiglU 
or composition from that fixed by law. —Whoever, being employed in 
any mint lawfully established in India, does any act, or omits 
what he is legally bound to do, with the intention of causing any 

. coin issued from that mine to be of a different weight or composi¬ 
tion from the weight or composition fixed by law, shall be punish¬ 
ed with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

245. Unlawfully taking coining instrument from mint. —Who¬ 
ever, without lawful authority, takes out of any mint, lawfully 
established in India, any coining tool or instrument, shall bt 
punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

Alteration of Coins (Ss. 246—254) 

246. Fra^ulently or dishonestly diminishing weight or altering 
composition of coin, —Whoever fraudulently or dishonestly performs 
on any coin any operation which diminisl es the weight or alters 
the composition of that coin, shall be punished with imprison¬ 
ment of either description for a term which may extend to three 
years, and shall also be liable to fine. 

Explanation. —A person who scoops out part of the coin and 
puts anything else into the cavity alters the composition of that 
coin. 

247. Fraudulently or dishonestly dimimshing xveight or altering 
composition of Indian win.—Whoever fraudulently or dishonestly 
performs on any Indian coin any operation which diminishes the 
weight or alters the composition of that coin, shall be punished 
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with imprisonment of either description for a term which may 
extend to seven yearSi and shall also be liable to fine. 

248. Mitring appettfanee of eoin with intent that it shall pass 
at toin of different /Mm/Mion.—Whoever performs on any com any 
operation which alters the appearance of that coin, with the 
intention that the said coin shall pass as a com of a different 
description, shall be punished with imprisonment of either des¬ 
cription for a term which may extend to three years, and shall also 

be liable to fine. 

249 Altering appearance of Indian coin with intent that it shall 
past as coin of different Wheover performs on uny 

Indian coin any operation which alters the appearance of that 
coin, with the intention that the said coin shall pass as a com of 
a different description, shall be punished with imprisonment of 
either description for a term which, may extend to seven years 

and shall also be liable to a fine. 

250. Delivery of coin possessed with knowledge that it is 
altered.—-WhoeveT, having coin in his possession with respect to 
which the offence defined in section 2^ “^248 has been 
ted, and having known at the time when he became possessed of 
such coin that such offence had been comniilted with to 

it. fraudulently or with intent that fraud may be committed 
delivers such coin to any other person, or attempts to induce any 
other person to receive the same, shall be punished with ‘^prison, 
ment of either description for a term which may extend to five 
years, and shall also be liable to fine. 

251 Delivery of Indian coin, possessed with knowledge that it is 

Whoever, having coin in his possession with respect to 

which the offence defined in section 247 or 249 has been con^ 
mitted, and having known at the time when he became possessed 

of such coin 

to it, fraudulently or with intent that fraud may be committed, 
delivers such coin to any other person, or attempts to induce any 
other person to receive the same, shall be Punished with 
imprisonment of either desciiption for a term which may extend 
to ten years, and shall also be liable to fine. 

COMMENT' 

If the accused person clip# and cuts away a coin and makes up the 

deflolrat wei^by wider with the intention of subsequently delivenng it to a 

BiSSi heToSd ^Ity of fraudulently defacing a coin even though on a 

thm coin had bMQ used as a wearing ornament. 
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252# Possession of coin by person who knew it to be altered when 
he^became possessed thereoj. —Whoever, fraudulently or with intent 
that fraud niay he commiiied, is in possession of coin with 
lespcct to which the offence defined irf cither of the sections 246 
or 248 )uis been committed, having known at the time of becom- 
mg possessed theiirof that such offence Iiad been committed with 
icspect to such coin, shall be punished with imprisonment of 

cithci description for a term which may extend to three years 
and shall also liable to fine. 

253. Possession of Indian coin by person who knew it to be altered 
when he became possessed Whoever, fraudulently or with 

intent that fraud may be committed, is in possession of coin with 
respect to which the offence defined in cither of the seclious 247 
or 249 has been committed, having known at the time of becom- 
ing possessed thereof, that such offence had been committed with 
icspcct to such coin, shall be punished with imprisonment of 
either desenpaon tor a term which may extend to five years, and 
shall also be liable to fine. 

, , j genuine which, when first possessed^ the 

aeltverer did not know to be -Whoever delivers to any other 

person as genuine or as a coin of a different description from what 
It IS, or attempts to induce any person to receive as genuine, or 
as a different coin from what is, any coin in respect of which 
oL ® operation as that mentioned in sections 

^4rt), ^47, 248 or 249 has been performed, but in respect of which 

he did not, at the time when he took it into his possession, know 
that such operation had been performed, shall be punished with 
imprisonment of either description for a term which may extend 
to two years, or with fine to an amount which may extend to 
ten times the value of the coin for which the altered coin is 
passed, or attempted to be passed. 

Government Stamps (Ss. 255—263-A) 

255# Counierfeiting Government stamp, —Whoever counterfeits, 
or knowingly performs any part of the process of countciieitiag, 

issued by Government for the purpose of revenue, 
shali be punished with imprisonment tor life, or wi th imprison¬ 
ment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

Al on, A person commits this offence who counter¬ 

feits by causing a genuine stamp of one denomination to appear 
like a genuine stamp of a different denomination. 

256. Having possession of instrument or material for couMorfdttm 
ing Government stamp*— has in his possession any instn^ 
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ment or material for the pujpose of being used, or knowing or 
having I'cason to believe that it is intended to be used, for the 
purpose of countei-feiting any stamp issued by Government for 
the purpose of revenue, shall be punished with imprisonment of 
cither description for a term which may extend to seven years, 

and shall also be liable to fine. 

257. MaJdng or selling instrument for counterfdting Governm$ni 
Whc'cver makes or perfoims any part of the process of 

making, or buys, or sells, or disposes of, any instrument for the 
purpose of being used, or knowing or having reason to believe 
that it is intended to be used, for the purpose of counterfeiting 
any stamp issued by Governineiit for the purpose of revenue, 
shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to 

fine. 

258. Sale of counterfeit Government Whoever sells, or 

offers for sale, any stamp which he knows or has reason to believe 
to be a counterfeit of any stamp issued by Governrnent for the 
purpose of revenue, shall be punished with imprisonment of 
either description for a term which may extend to seven years, 
and shall also be liable to fine, 

259. Having possession of counterfeit GovernmetU stamp. —Who¬ 
ever has in his possession any stamp which he knows to be a 
counterfeit of any : tamp issued by Government for the purpose 
of revenue, intending to use, or dispose of the same as a genuine 
stamp, or in order that it may be used as a genuine stamp, shall 
be punished with imprisonment of either decription for a term 
which may extend to seven years, and shall also be liable to fine, 

260. Using as genuine a Government stamp known to be counter- 

fgif _Whoever uses as genuine any stamp, knowing it to be a 

counterfeit of any stamp issued by Government for the purp^ 
of revenue, shall be punished with imprisonment of either 
description for a term which may extend to seven years, or with 

fine, or with both. 

261 Effacing writing from substance bearing Government stamp, 

or removing from documenit a stismp used for xt,wiik indent to cause loss 
to Whoever, fraudulently or with intent to cause loss 

to the Government, removes or effaces from any substance, bear- 
ine any stamp issued by Government for the purpose of revenue, 
any writing or document for which such stamp has been used, or 

removes from any writing or document a stamp which has been 

used for such writing or document, in order that such stamp may 
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be used for a di£Ferent writing or document, shall be punished 
with imprisonment of either description for a term which may 
extend to three years, or with fine or with both. 

262. Using GoDsmnwti stamp known to havt besn befero 
Whoever, fraudulently or with intent to cause loss to the Govern¬ 
ment, uses for any purpose a stamp issued by Governnlent for 
the purpose of revenue, which he knows to have been before 
used, shall be punished with imprisonment of either description 
for a term which may extend to two yeais, or with fine* or with 
both. 

COMMENT 

Under S. 262 prosecution must bring home to the accused not only that 
he used the stamp with the knowledge that it had been before used but also 
that he used it fraudulently or with intent to cause loss tc Government. The 
intent to defraud or to cause loss to Government cannot be assumed. 

263. Erasure of mark denoting that stamp has been used. —Who¬ 
ever, fraudulently or with intent to cause loss to Government, 
erases or removes from a stamp issued by Government for the 
purpose of revenue, any mark, put or impressed upon such stamp 
tor the purpose of denoting that the same has been used, or 
knowingly has in. his possession or sells or disposes of any 
such stamp from which such mark has been erased or removed, 
or sells or disposes of any such stamp which he knows to have 
been used, shall be punished with imprisonment of either dcs* 
criptioi) for a term which may extend to three years, or with fine, 
or with both. 

COMMENT 

Fov an offence uxuler the first part of the section it is necessary to 
prove fraud Oi an intent to cause loss to Government. It is sofflclent to 
prove that the person in whose possession the stamp was found knew that 
such a mark had been erased or removed from it and it is not necessary to 
prove that his possession was fraudulent or with intent to cause loss^o 
Government. There is no necessity for the prosecution to prove that 
erasure of the marks or impressions had been done by the accused person or 
that he had any connection with them. 

263«A. Prohibition of fietitioue na^pe. —(1) Whoever— 

(d) makes, knowingly utters, deals in or sells any ficti¬ 
tious stamp, or Imowin^ tses for aoy postal purpose 
any fictitious stamp, or 

(() has in his possession, without lawful excuse, any 
fictitious stamp, or 

(r) makes or, without lawful excuse, has in his possession 
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any die, plate, instrument or materials for making 
any fictitious stamp. 

shall be punished with fine which may extend to two hundred 
rupees. 


(2) Any such stamp, die, plate, instrument or materials in 
the possession of any person for making any fictitious stamp may 
be seized, and, if seized, shall be forfeited. 


(3) In this section ''fictitious stamp*' means any stamp 
falsely purporting to be issued by Government for the purpose of 
denoting a rate of postage, or any facsimile or imitation or repre¬ 
sentation, whether on paper or otherwise, of any stamp issued by 
Government for that purpose. 


(4) In this section and also in sections 255 to 263, both 
inclusive, the word “Government*’ when used in connection with, 
or in reference to, any stamp issued for the purpose of denpting a 
rate of postage, shall notwithstanding anything in section 17, be 
deemed to include the person or persons authorized by law to 
administer executive government in any part of India, and 
also any part of Her Majesty's dominions or in any foreign 

country. 


CHAPTER Xlll 

OF OFFENCES RELATING TO WEIGHTS AND MEASURES 

(Ss. 264-267) 

264. Fraudulent use of false instrument for Whoever 

fraudulently uses any instrument lor weighing which he knows 
to be false, shall be punisheu with imprisonment of either des¬ 
cription for a term which may extend to one year, or with fine, 

or with both. 

265. Fraudulent use of false weight or measure .—Whoever 
fraudulently uses any false weight or false measure of length or 
capacity, or fraudulently uses any weight or any measure of length 
or capacity as a di£Feient weight or measure from what it is, shall 
be punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 

COMMENT 

For conviction under S. 26S. prosecution must prove : (1) that a weight 
or measure is a false one ; (2) that the accused used such a weight or measure; 
and (3) that he did so fraudulently. 

266. Being in possession of false weight or measure ,—Whoever 
is in possession of any instrument for weighing, or of any weight, 
or of any measure of length or capacity, which he knows to be 
false, intending that the same may be fraudulently used, shall be 
punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both, 

COMMENT 

For a conviction under S. 266 the person in possession of false weight 
must be proved to be aware ot the false nature of the weight and that he 
intended to use it. 

267. Making or selling false weight or measure.— 
makes, sells or disposes of any insirument for weighing, or any 
weight, or any measure of length or capacity which he knows to 
be talse, in order that the same may be used as true, oriknowing 
that the same is likely to be used as true, shall be punishfcd with 
imprisonment vt either description for a teim which may extend 
to one year, or with tine, or with both. 



CHAPTER XIV 

OF OFFENCES AFFECTING THE PUBLIC HEALTH. SAFETY. 

CONVENIENCE. DECENCY AND MORALS 

(Ss. 268-294-A) 

268. Public Nuisance ,—A person is guilty of a public 
nuisance who does any act or is guilty of an illegal omiseion which 
causes any common injury, danger or annoyance to the public 
or to the people in general who dwell or occupy property in the 
vicinity, or which must necessarily cause injury, obstruction, 
danger or annoyance to persons who may have occasion to use any 
public right. 

A common nuisance is not excused on the ground that it 
causes some convenience or advantage. 

COMMENT 

The ingredienu of the section are (1) the doing by a person of any act 
or illegal omission to do an act; (2) such act or omission causes (a) any 
common injury, danger or annoyance to the public or to the people in 
general who dwell or occupy property in the vicinity, or (b) injury, 
obstruction, danger or annoyance to persons who may have occasion to use 

any public right. 

Public Nuisance and Private Nuisance.—I: is apparent from the 
above provisions that the Indian Penal Code is ( mcerned with public 
nuisance and not private nuisance. As a general i ole there are acts which 
seriously interfere with the health, safety, comfort, or convenience of the 
public generally or which tend to degrade public morals. Thus persons 
who carry offensive trades and thereby corrupt the air. or by any means 
cause loud and continued noises and thereby occasion injury or annoyance 
to those dwelling In the neighbourhood in respect of their health, or 
comfort and convenience, arc liable to be prosecuted for causing a public 
nuisance Erecting gun powder mills near a town, keeping large quantities 
of materials for making fireworks near a street, working rice hulking 
machine at night in a residential quarter of a city, and keeping a common 
gamiog'bouse are all public nuisances. 

Before any finding can be arrived at that a public nuisance has been 
committed the elements contained in S. 268, 1. P. C., mu^ be to the public 
at large dwelling in the vicinity and not to a particular individual. If 
pro.stiiution is carried on in a clandestine or hidden manner to a bouse, there 
can be no public nuisance although persons who come to know of the 
immoralities committed in the house may feel their moral sense outraged. 
{Jotifuim Hath v. Montftdro Nath, 54 C. W. N, 384). 

The throwing of rubbish into one's own garden is ordinarily not a 
public nuisance uulew it affects the hygienic condition of the vicinity. 
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Where the accusation was that the petitioner raised the level of the 
rastha in front of bis northern house and constructed a cross bund across 
the rastha with the result that the flow of rain, water was impeded and 
stagnated causing annoyance to the complainant and others, that is a clear 
case of public nuisance having been made out. [In re. Venkata lUddi (1952) 
1 M. L. J. 554]. 

The present chapter does not deal with private nuisance which affects 
some particular individual or individueJs as distinguished from the public at 
large. Private nuisance affords a remedy of civil action for damages or an 
injunction, or both. 

269. Negligent act likely to spretui infection of disease dangerous 
to life —Whoever unlawfully or negligently does any act which is, 
and which he knows or has reason to believe to be, likely to 
spread the infection of any disease dangerous to life, shall be 
punished with imprisonment of either description for a term 
which may extend to six months, or with fine, or with both. 

COMMENT 

Section 269 does not contemplate that the act done must bo imme¬ 
diately dangerous to life. If by contact with a leper, disease of leprosy is 
likely to be contracted and the disease may ultimately prove dangerous to 
life, the action of the leper in moving freely among healthy persons who 
might contract the disease would be regarded as doing an act which is negli* 
gent and which he had reason to believe is likely to spread infection of a 
disease which is dangerous to life. 

270. Malignant act likely to spread infection of disease danger^^ 
ous to life ,—Whoever malignantly does any act which is, and 
which he knows or has reason to believe to be, likely to spread 
the infection of any disease dangerous to life, shall be punished 
with impiisonmcnt of either description for a term which may 
extend to two years, or with fine, or with both. 

271. Disobedience to quarantine rule .—Whoever knowingly 
disobeys any rule made and promulgated by the Government for 
putting any vessel into a state of quarantine, or for regulating the 
intercourse of vessels in a state of quarantine with the shore or 
with other vessels, or for regulating the intercourse between 
places where an infectious disease prevails and other places, 
shall be punished with imprisonment of either description for a 
term which may extend to six months, or with fine, or with 

both. 

272. Adulteration of food or drink intended for Whoever 

adulterates any article of tood or drink, so as to make such article 
noxious as food or drink, intending to sell such article as food 
or drink, or knowing it to be likely that the same will be sold 

food or drink, shall be punished with imprisonment of 
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eitncr description for 3. terra which raay extend to six months, 
or with fine which may extend to one thousand rupees, or with 

both. 

COMMENT 

Fora conviction under S, 272, it is essential to show that an article 
of food ordrmkhas been adultered, 

article, or that it was known that it would be likely to be sold as food or 
drink. 

273. Sale of noxious food or dri«A.—Whoevei sells, or offers 
or exposes for sale, as food or drink, any article which has been 
rendered or has become noxious, or is in a state unht for food or 
drink knowing or having reason to believe that the same is 
noxious as food or drink, shall be p^ished with imprisonment 
of either description for a term which may extend to six months, 
or with fine which may extend to one thousand lupees, or with 

both. 

COMMENT 

When food unfit for consumption is exposed for sale, exposure con¬ 
stitutes an offence under S. 273. 

274. Adulteration of drugs.— V^noowv adulterates any drug 
or medical preparation in such a manner as to lessen the efficacy 
or change the operation of such drug or medical preparation, or 

remake^U nox^V intending that it shall be sold or used for, or 

knowing it to be likely that it will be sold or used for, any med 
cinal purpose, as if it had not undergone such adulteration, sh^ 
be punished with imprisonment ot either description for a tenn 
which may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 

275. Sale of adulterated Whoever, knowing any drug 

or medical preparation to have been adulterated m such ^ 

as to lessen its efficacv, to change its operation, or to render it 
noxious, sells the same, or offers or exposes it for sale, or iM^s 
it from any dispensary for medicinal purposes as unadulterated, 
or causes it to be used for medicinal purposes by any person not 
knowing of the adulteration, shall be punished with imprison¬ 
ment of eitlier description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, 

or with both. ^ 

276 Sole of drug as a diprent drug or preparatton.j-y/hoc^ei 
knowingly sells, or offers or exposes for sale, or issues from a dis- 

oensary^for medicinal purposes, any drug or medical 
L a different drug or medical preparation, shall puniahed with 
imprisonment Neither description for a term which may extend 
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to six oionths, or with fine which may extend to one thousand 
rupees, or with both. 

277. Fouling water of public spring or reservoir. —Whoever 
\oluntarily corrupts or fouls the water of any public spring or 
reservoir, so as to render it less fit for the purpose for which it is 
ordinarily used, shall be punished with imprisonment of either 
description for a term which may extend to three months, or with 
fine which may extend to five hundred rupees, or with both. 

COMMENT 

To constititute an offence under S. Ill there must be some physical act 
of defiling water. When a woman of a lower caste among Hindus draws 
water from public well she cannot be said to defile the water. 

278. MaHng atmosphere noMous to health. —Whoever volun¬ 
tarily vitiates the atmosphere in any place so as to make it 
noxious to the health of persons in general dwelling or carrying 
on business in the neighbourhood or passing along a public way, 
shall be punished with fine which may extend to five hundred 
rupees. 

COMMENT 

Where the offence against the accused was that he and his family were 
using an open compound as latrine and thereby polluted the atmosphere^ 
to such an extent as to amount to a put lie nuisance, he is guilty under S. 278. 
1. P. C. and the mere fact that the houses nearby were constructed at a later 
date will not detract from the present nuisance even though other houses 
were also constructed after the nuisance had commenced and with ftill 
knowledge of its existence. {Suwalal v. State. 1953 Cr. L. J. 1192). 

Offences against public safety and convenient^ 

(Ss. 279-289) 

279. Rash driving or riding on a public way. —Whoever drives 
any vehicle, or rides, on any public way in a manner so rash or 
negligent as to endanger human life, or to be likely to cause hurt 
or injuiy to any other person, shall be punished with imprison¬ 
ment of either description for a term which may extend to six 
months, or with fine which may extend to one thousand rupees, 
or with b(;th. 


COMMENT 

For a conviction under S. 279. I, P. C,. it is not necessary that the rash or 
negligent act should result in injury to life or limb. Hence bare negligence 
involving the risk of injury is punishable under S. 279, I. P. C. {SUarama 
mai V. State, 1953 Cr. L. J. 913). 

Where the accused drove his bus with defective brakes at a high speed 
and in his attempt to apply the foot brakes on being signalled to stop, he was 
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unable to control it and where two of the wheels had gone into a nala and 
the bus body after a capsize went into pieces which resulted in the instant¬ 
aneous death of one and severe injuries to the other passengers, it has been 
held that the accused was guilty of offences under Ss, 279, 338 and 304-A, I. 
P. C, {State of Bihar v. Mangal Singh, A. I. R. 1V53 Pat 56). 

280. Rash navigation of vessel.— Whoever navigates any vessel 
in a manner so rash or negligent as to endanger human life, or to 
be likely to cause hurt or injury to any other person, shall be 
punished with imprisonment of either description tor a term 
which may extend to six months, or with fine which may extend 
to one thousand rupees, or with both. 

COMMENT 

7o support conviction under S, 280 there must be proof of rashness 
or negligence as the immediate cause, which endangers human life or is likely 
to cause hurt or injury to any other person. In awarding a sentence, the 
question of contributory negligence, if any, should be taken into consi¬ 
deration, in mitigation of punishment. 

Rashness and negligence.—As regards the diflercncc between criminal 
rashness and criminal negligence, a rash act is primarily an overhasty act and 
is thus opposed to a delibrate act. but it also includes an act which, though 
it may be said to be deliberate, is yet done without due deliberation and 

caution In the case of rashuess the actor adverts to the consequences but 
assumes on insufficient ground that they will not follow; in the case of negli¬ 
gence there is culpable carelessness. Negligence has been defined as breach 
of a duty caused by the omission to do something which a reasonable man, 
guided by those considerations which ordinarily regulate the conduct of 
human affairs, would do, or doing something which a prudent and reasonable 

roan would not do. 

Even in ordinary parlance, "negligence” connotes want of proper care 
and "rashness” conveys the idea of recklessness or the doing of au act 
without due consideration. There is thus a clear distinction between 
"negligence” and "rashness” and that distinction is contemplated even by 
S 279. 1- P« C. For an ofl'ence under the section it is not necessary that there 
should be some person actually there in a position of danger. {Emperor v. 
Abdul Latif, 142 Cr. L. J. 699). 

Austin thus differentiates the two in his inimitable style : in cases of 
nealiaence the party performs not an act to wliich he is obliged. He breaks 
a positive duty. In cases of rashness the party docs an iict from which he is 
bound to forbear. He breaks a negative duty. 

In cases of negligence he adverts not to the act, which it is his duty 
to do In cases of rashness, he adverts to those consequences of the act; 
but by reason of some assumption which he examines insufficiently, ho 
concludes that those consequences will not follow the act in the instance 

Wore him. 

Culpable rashness is acting with the consciousness that the mischievous 
and illeeal consequences ma> .follow, but with the hope that they will not 
and often with the belief that the actor has taken sufficient precautions to 
prevent their happening. The imputabiliiy arises from acting despite the 
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consciousness. Culpable negligence is acting without the consciousness that 
the illegal and mischievous effect will follow but in circumstances which 
show that the actor has not exorcised the caution incumbent upon^ him, and 
that if he had he would have had the. consciousness. The imputability arises 

from the neglect of the civic duty of circumspection. 

\ 

281. Exhibition of falss light, mark or buof ,—Whoever exhi¬ 
bits any false light, mark or buoy, intending or knowing it to be 
likely that such exhibition will mislead any navigator, shall be 
punished with imprisonment of either description for a term 
which may extend to seven years, or with or with both. 

282. Conveying person by water for hhe in unsafe or overloaded 
vessel ,—Whoever knowingly or negligen<{.' conveys, or causes to 
be conveyed foi hire, any person by water in any vessel, when 
that vessel is in such a state or so loaded as to endanger the life 
of that person, shall be punished with imprisonment of either 
description for a term which may extend to six months, or ^ith 
fine which may extend to one thousand rupees, or with both. 

283. Danger or obstruction in public way or line of navigation ,— 
Whoever, by doing any act, or by omitting to take order with 
any property in his possession or under his charge, causes danger, 
obstruction or injury to any person in any public way or public 
line of navigation, shall be punished with fine which may extend 
to two hundred rupees. 


COMMENT 


For conviction under S. 283 it must be established -that the act of 
the accused has caused danger, obstruction or injury to some person. 


284. Negligent conduct with respect to poisonous substance,^ 
Whoever does, with any poisonous substance, any act in a manner 
Bo rash or negligent as to endanger human life, or to bs likely to 
cause hurt or injury to any person, 


or knowingly or negligently omits to take such order with 
any poisonous substance in his possession as sufficient to 
guard against any probable danger to human life from such 
poisonous substance, 


shall be punished with imprisonment of cither description 
for a term which may extend to six months, or with fine, which 
may extend to one thousand rupees, or with both. 


COMMENT 


The gist of the offence is culpable negligence. The fact that a person 
has the custody of any dangerous substance, suffices itself to impose upon 
lilm the d!3ty of being careful. 
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2S5. J^ 0 gligent conduct with respect to fire or combustible mutter, 
—Whoever does, with fire or any combustible matter, any act so 
rashly or negligently as to endanger human life, or to be likely to 
cause hurt or injury to any other person, 

% 

or knowingly or negligently omits to take such order with 
any fire or any combustible matter in his possession as is suffi¬ 
cient to guard against any probable danger to human life from 
such fire or combustible matter, 

shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both, 

COMMENT 

Any harm illegally caused to the property of any person comes within 
the term "injury”. 

286. Negligent conduct xvith respect to explosive substance,— 
Whoever does, with any explosive substance, any act so rashly or 
negligently as to endanger human life, or to be likely to cause 
huit or injury to any other person, 

or knowingly or negligently omits to take such order with 
any explosive substance in his possession as is sufficient to guard 
against any probable danger to human life from that substance, 

shall be punished with imprisonment of either description 
for a term which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both* 

287. Negligent conduct with respect to machinery, —Whoever 
does, with any machinery, any act so rashly or negligently as to 
endanger human life or to be likely to cause hurt or injury to any 

Other person, 

or knowingly or negligently omits to take such order with 
any machinery in his possession or under his care as is sufficient 
to guard against any probable danger to human life from such 

machinery, 

shall be punished with imprisonment of either descripiiog 
for a feim which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both, 

288. Negligent conduct withrespect to pulling down or repairing 
6«iWi>tfA.--'Whoever, in paHirtg' down or repairing any building, 
knowingly of negligently omits to take such order with that 
building as is wifficient-to guard a^inst any probable danger to 
human life from the fall of that building, or of any pan thereof, 
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shall be punished with imprisonment of either description for a 
term which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both, 

COMMENT 

Injury must be the consequence of and in the work of building being 
pulled down or repaired. Therefore a contractor is not guility if his worker 
carelessly or negligently threw a brick and caused an injury to another. 

289. Negligent conduct with respect to animal ,—Whoever 
knowingly or negligently omits to take such order with any - 
animal in his possession as is sufficient to guard against any 
probable danger to human life, or any t>iobable danger of griev¬ 
ous hurt from such animal, shall be punished with imprisonment 
of either description for a teim which may extend to six months, 
or with fine which may extend to one thousand loipccs, or with 
both. 


COMMENT 

I’or convicting under this section, it must be established in the affirma¬ 
tive that the accussd knowingly or negligently omitted to take such order 

with the animal as was sufficeint to guard against probable danger to human 

life or probable danger or grievous hurt from such animal. 

290. Punishment for public nuisance in cases not otherwise pro* 
ybr.—Whoever commits a public nuisan.*e in any case not 

otherwise punishable by this Code, shall be punished with fine 
which may extend to two hundred rupees. 

COMMENT 

The mere act of gambling in a private house is not per se a puUic 
nuisance. But permitting crowds of disorderly persons to make Use of the 
house for gambling and if their doing so caused considerable annoyance to 
the public it is an offence under S. 290. 

If a person wilfully slaughters cattle in a public street, so that the 
groans and blood of 'the poor beasts are heard and seen by the passers-by 
that would necessarily cause nuisance punishable under S.*290. In deter¬ 
mining whether the slaughtering of cattle amounts to public nuisance in 
each case it will be a question of fact whether the killing was in such 
circumstances as to consitute a public nuisance. 

291. Continuance of nuisance after injunction to discontinue ,— 
Whocvei' repeats or continues a public nuisance, having been 
enjoined by any public servant who has lawful authority to issue 
such injunction not to repeat or continue such nuisance, shall be 
punished with simple imprisonment for a term which may extend 
to six months, or with fine, or with both. 
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COMMENT 


. . support a conviction under this section, there 
lojunotioo to the accused persons individually aaainst 
mg the same particular nuisance. 


must be proof of an 
repeating or continu* 


Public Morals and Decency (Ss. 292-294-A) 

292. Sale, etc,, of obscene books, etc, —(1) For the puj poscs of 
sub-section (2), a book, pamphlet, paper, writing, drawing, paint- 
^representation, figure or any other object, shall be deemed 
to be obscene if it is lascivious or appeals to the prurient interest 
or if its effect, or (where it comprises two or more distinct items) 
the effect of any one of its items, is, if taken as a whole, such as 
to tend to deprave and corrupt persons who are likely, having 
regard to all relevant circumstances, to read, see or Iiear the 
matter contained or embodied in it ; 


(2) Whoever— 

(a) sells, lets to hire, distributes, publicly exhibits or in 
any manner puts into circulation, or for purposes of 
sale, hire, distribution, public exhibition or circulation, 
makes, produces or has in his possession any obscene 
book, pamphlet, paper, drawing, painting, representa¬ 
tion or figure or any otiicr obscene object whatso¬ 
ever, or 

(b) imports, exports or conveys any obscene object for any 
of the purposes aforsaid, or knowing or having reason 
to believe that such object will be sold, let to hire, 
distributed or publicly exhibited or in any manner put 
into circulation, or 

(c) takes part in or receives profits from an> business in 

the couise of which he knows or has reason to believe 
that any such obscene objects are, for any of the pur¬ 
poses aforesaid, made, produced, purchased, kept, 

• imported, exported, conveyed, publicly exhibited, or in 
any manner put into circulation, or 

(d) advertises or makes known by any means whatsoever 

that any person is engaged or is ready to engage in any 
act which is an offence under this section, or that any 
such obscene object can be procured from oi- through 
any person, or 

(e) offers or attempts to do any act which is an offence . 

under this section, 

shall be punished on first conviction with imprisonment of either 
description for a term which may extend to two years, and with 
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fine which may extend to two thousand rupees, and, in the event 
of a second or subsequent conviction, with imprisonment of either 
description for a term which may extend to five years, and also 
with fine which may extend to five thousand rupees, 


Exception, —This section does not extend to— 

(a) any book, pamphlet, paper, writing, drawing, painting, 
representation or figure—- 

(i) the publication of which is proved to be justified as 
being for the public good on the ground that such 
book, pamphlet, paper,^writing, drawing, jpainting, 
representation or figure is in the interest or science, 
literature, art or learning or other objects of general 
concern, or v 


(ii) which is kept or used bona fide for religious pur¬ 
poses, 

(b) any representation sculptured, engraved, painted or 
otherwise represented on or in— 

(i) any ancient monument within the’ meaning of the 

ancient Monuments and Archaeological Sites and 
Remains Act, 1958, (24 of 1958), or 

(ii) any temple, or on any car used for the conveyance 
of idols, or kept or used for any religious purpose,^ 

COMMENT / 


Test of Obscenity.—The test of obscenity is to judge whether . the 
tendency of the matter charged as obscene is to deprave and corrupt those 
whose minds are open to such immoral influences. and into whose hands a 
publication of the sort may fall. If a publication is deterlmental to public 
morals and calculated to produce a pernicious effect in depraving and 
debauching the minds of the persons into whose hands it may come, it will 
be an obscene publication which it is the intention of the law to suppress. 
[Emperor v. Hamam Das, A. 1. R. 1947 Lah. 383 ; Hickin*s case (1868j 

3 Q. B. 360]. 

The word 'obscene* has not been defined in the Code. H6nce the 
ordinary meaning of the word must be given. It is a question of fact in 
each case whether a particular book falls within the meaning of this word, 
(/n re. A. L R. 1953 Mad. 418). 

^tnee the Penal Code does not define the word ‘obscene’ this delicate 
tMk of how to distinguish between that which is artistic and that which is 
has to be performed by courts. The test must obviously be of a 
obscene " must admit of a just application from case to case 

ht indic^in^^ line of demarcation not necessarily sharp but s^cicntly 
^Linrt fo^listinauish between that which is obscene and that which is not. 

' SuD Vd^Ts^ate of Maharashtra. A. I. R. 1965 S. C. Ml). 
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The tests to be applied for determining whether a particular object is 
obscene or not would depend on various circumstances. The idea as to 
what is to be deemed as obscene has varied from age to age, from region to 
ragioo, dependent upon particular social conditions. There cannot be an 
immutable standard of moral values. 

Courts have more often restricted the use of the term 'obscenity* to 
sexual immorality only. Such matters as would tend to stir in persons sex 
impulses which lead to sexually impure and lustful t houghts are declared as 
obscene, attracting the jurisdiction of the courts to ban out such publications. 

When an article deals with ancient Indian architecture as exhibited 
on the walls of old Hindu temples and is devoted to descriptions of and 
makes reference to statutory representations of cohabiting couples and selected 
not from the artistic point of view but with ideas which are indecent and 
aphrodisiac andr.selected with that aim alone, such article and representations 
cannot be considered to be one in which art is explained for the sake of art. 

Where the manner in which the pictures have been selected and the 
various descriptions given tend to exploit the base instinct in human nature, 
the articles and representations, etc., come within the purview of S. 292 
1. P. C. (Sukanta Haider v. State, A. I. R. 1952 Cal. 214). 

Section 292 of the Penal Code docs not define the word "obscene**. On 
a review of the cases decided the test of obscenity will be as to whether or not 
looking to the present day standards or morals and thoughts, the tendency of 
the book alleged to be obscene would be to deprave public morality ; in other 
words, the question is, has it got the tendency to corrupt or deprave the mind 
of an ordinary man into whose hand the book is likely to fall by raising in 
him lascivious thoughts. 


Just as the standards of morality dUTer from age to age, so also they 
vary from region to region and it is impossible to have one in lexible standard 
of ob^nity for all countries. Circumstances always differ and the Court has 
to take into account all the factors before it comes to the conclusion as to 


whether or not a publication is an obscene publication: While judging the 
character of a publication, the Court must consider the efiect that it would 
produce on the mind of an average person in whose hand the book is likely 
to fall. While so judging, neither a man of wide culture or superb character 
nor a person of depraved mentality only should be taken as a reader of such 
ublicatton. .The standard of readers is neither one of exceptional suscepti* 


Vi • 




The Court must also consider the effect on the mind of young and 
unwary persons or those of impressionable age. After all, it depends on the 
question as to who are likely to read the book. If the book is likely to be 
read by adolescents, there can be no reason to exclude the consideration of 
eflTeot on their minds. It is difficult to subscribe to the theory of eliminating 
altogether the effect of a publication on the minds of young persons, for 
they also constitute a large part of the reading public in this country. (Rardlt 
D, Udeshi v. The State, A. I. R. 1962 Bom. 268). 


A publication is an obscene publication even if only a part of it is 
obscene. And even a single passage in a book may render the book obscene. * 
There lurks a danger in the doctrine of taking into consideration the "book 
a•awho!e'^ The application o^ this doctrine would .mean that if in a book 
some portion, say, a few pages are clearly, obscene and the rest innocuous. 
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the book can pass muster, good overshadowing me bad. The fact will 
however, remain that despite the large portion of the look being innocuous 
the obscene portion thereof would have the eifcct to deprave the mind of 
the reader. The result would be that the obscenity could then parade under 
the protective cloak of a quantity of innocuous pages. {Ranjit D. Vdeshi v State 
A. I. R. 1962 Bom. 268). ’ * 


E0ect of amendment of 1925.—Section 292 of the* Indian Penal Code 
as it originally stood in 1861, made it an otlence to sell, distribute, import 
or print for sale or hire, or wilfully lo exhibit any obscene book, pamphlet, 
paper, etc. A representation in a temple or on a car used for conveying of 
an idol was, however, exempted from the operation of the section. In 1925 
in implementation of the International Convention for Suppression of TraflSc 
in obscene literature, the scope of penal section was widened and the exception 
was also slightly enlarged. The exception now applies to any such matter 
connected with religion. However, the scope of the exception has not been 
widened so to make it applicable to object of an and literature. (Ranjit D. 
Udeshi v. State, A. 1. R. 1962 Bom. 268). ^ 


^ Chandrakant Kalyandas Kakodkar v. The State of 
Maharashtra [1970 Supreme Court Journal^ p. 217] 

ti Special leave was directed against the judgment of the 

Bombay High Court which convicted the printer and publisher and the writer 
under S. 292, 1. P. C. and fined each of them a sum of Rs. 25. The allegation 
against the accused was that certain passages in the story of 'Shama* published 

in the 1962 Diwali issue of 'Rambha’, a monthly Marathi magazine, were 
obscene. 


Their lordships of the Supreme Court discussed the law on the subject 
of obscenity in great detail and observed as under ; 

It is apparent that the question whether a particular article or story or 
book is obscene or not does not altogether depend on the oral evidence be¬ 
cause it is the duty of the Court to ascertain whether the book or story or 
any passage or passages therein offend the provisions of S. 292. Even so as 
the question of obscenity may have to be judged in the light of the claim 
that the work has a predominant literary merit, it maybe necessary, if it is 
at all required, to rely to a certain extent on the evidence and views of leading 
litterateurs on that aspect particularly when the work is in a language with 
which the Court is not conversant. Often a translation may not bring out 
the delicate nuances of the liter? ry art in the story as it does in the language 
in which it is written and in those circumstances what is said about its literary 
quality and worth by persons competent to speak may be of value, though the 
verdict as to whether the book or article or story considered as a whole 
panders to the prurient and is obscene must be judged by the Courts and 
ultimately by this Court. 

What is obscenity has not been defined either in S. 292, Indian Penal 
Code, or in any of the statutes prohibiting and penalising, mailing, import¬ 
ing, exporting, publishing and selling obscene matters. The test that has 
been generally applied in this country was that laid down by Cockbum. C. J., 
in Hfckfn's coje [(1868) L. R. 3 Q. B. 360]. and even after the inauguration 
of the Constitution and considered in re»y|c to the fundamental right of 
freedom of speech and expression this has been held, should not be 

discartled. In Htckin*s case while constiKig statutes 20 and 21 Victoria, a 
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measure enacted against obscene books, Cockburn. C. J. formulated the test 
in these words : 

"I think the test of obscenity is this, whether the tendency of the 
matter charged as obscenity is to deprave and corrupt those whose minds arc 
.open to such immoral influences, and into whose hands publication of this 
sort may fall. It is quite certain that it would suggest to the minds of the 
young of either sex, or even to persons of more advanced years, thought of 
most impure and libidinous character.*’ 

The Supreme Court has in Udeshi v. State of Maharashtra, 1(1965) 

1 S. C. R. 65] considered the above test and also the test laid down in certain 
other American cases. Hidayatullah, J., as he then was, at the outset pointed 
out that it is not easy to lay down a true test because "art has such varied 
facets and such individualistic appeals that in the same object the insensitive 
sees only obscenity because bis attention is arrested, not by the general or 
artistic appeal or message which he cannot comprehend, but by what be can 
see, and the intellectual sees beauty and art but nothing gross.** It was also 
pointed out in that decision ; 

"None has so far attempted a definition of obscenity because the mean- 
. ing can be laid bare without attempting a definition by describing what mu&t 
1^ looked fbr. It may, however, be said at once that treating with sex and 
nudity in ast and literature cannot be regarded as evidence of obscenity with¬ 
out something more. It is not necessary that the angels and saints of 
Michaelangelo should be made to wear breeches before they can be viewed, 
if the rigid test of treating with sex as the minimum ingredient were accepted 
hardly any writer of fiction today would escape the fate Lawrence had in his 
days. Half the book-shops would close and the other half would deal in 
nothing but moral and religious books which Lord Campbell boasted was the 
effect of his Act.*’ 

It is, therefore, the duty of the Court to consider the obscene mattee 
by taking an overall view of the entire work and to determine whether the 
obscene passages are so likely to deprave and corrupt those whose minds arr 
open to such influences and in whose hands the book is likely to fall and in 
^oing so one must not overlook the influence of the book on the social 
morality of our contemporary society. We can do no better than to refer to 
this aspect in the language of Hidayatullah, J.: 

"An overall view of the obscene matter, in the setting of the whole 
work would, of course, be necessary, but the obscene matter must be consi¬ 
dered by itself and separately to find out whether it is so gross and its obscenity 
80 decided that it is likely to deprave and corrupt those whose minds are open 
to influences of this sort and into whose hands the book is likely to fall.^* 

Referring to the attempt which our national and regional languages arc 
making to strengthen themselves by new literary standards after a deadening 
period under the impact of English, it was further observed ; 

4 

“...where obscenity and art are mixed, art must so preponderate as 
to throw the obscenity into a shadow or the obscenity so trivial and insigni¬ 
ficant that it can have no effect and may be overlooked. In other words, 
treating with sex in a manner offensive to public decency and morality (and 
theie are the words of our Fundamental Law), judged of by our national 
standards and considered likely to Mder to lascivious, prurient or sexually 
precocious minds, must determtne tne result. We need not attempt to bowd* 
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lerize all literature uud thus rob speech and expression of freedom A balance 
should be maintained between freedom of speech and expression and public 
decency and morality but when the latter is substantially transgressed the 
former must give way.” 

The concept of obscenity would differ from country to country depend¬ 
ing on the standards of morals of contemporary society. What is considered 
as a piece of literature in France may be obscene in England and what is 
considered in both countries as not harmful to public order and morals may 
be obscene in our country. But to insist that the standard should always be 
for the writer to see that the adolescent ought not to be brought into contact 
with sex or that if they read any references to sex in what is written whether 
that is the dominant theme or not they would be affected, would be to require 
authors tu write books only for the adolescent and not for the adults. In 
early English writings authors wrote only with unmarried girls in view but 
society has changed since then to allow litterateurs and artists to give expres¬ 
sion to their ideas, emotions and objectives with full freedom er.cept that it 
should not fall within the definition of 'obscene* having regard to the standards 
of contemporary society in which it is read. The standards of contemporary 
society in India are also fast changing. The adults and adolescents have 
available to them a large number of classics, novels, stories and pieces of 
literature which have a content of sex, love and romance. As observed in 
Udeshi's case, if a reference to sex by itself is considered obscenei no books 
can be sold except those which are purely religious. In the field of art and 
cinema also the adolescent is shown situations which even a quarter of a 
century ago would be considered derogatory to public morality, but having 
regard to changed conditions arc more taken for granted without in any way 
tending to debase or debauch the mind. What we have to sec is whether a class 
not an isolated case, into whose hands the book, article or story falls suffer in 
their moral outlook or become depraved by reading it or might have impure 
and lecherous thoughts aroused in their minds. The charge of obscenity must, 
therefore, be judged from this aspect. 

In the result their lordships of the Supreme Court thought that any of 
the impugned passages which had been held by the High Court as offending 
S. 292, 1. P. C.. could not be said to pervert the moral of the adolescent or 
be considered to be obscene. In this view, the appeal was allowed and the 
Conviction was set aside. 

293. Sale, ete,, of obscene objects to young Whoever 

sells, krs to hire, distributes, exhibits or circulates to any person 
Under ihc ?ge of twenty years any such obscene object as is refer¬ 
red to in the last preceding section, or offers or attempts so to do, 
shall be punished on first conviction with imprisonment of either 
desciiption for a term winch may extend to three years and with 
fine which may extend lo two thousand rupees, and, in the event 
of a second or subsequent conviction, witli imprisonment of either 
description for a term which may extend to seven years, and also 
with fine which may extend to five thousand rupees. 

294. Obscene acts and songs. —Whoever, to ilu annoyance of 
other.s, 

(a) docs any obscene act in any public place, n 
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(b) Bings, iX'citcs or utters any obscene songs, ballad or 
wordsj in or near any public place, 

^ shall be punished with imprisonment of cither description 
or a term which may extend to three months, or with fine, or 

with both. 


COMMENT.^The ofTeoce under S. 294. I. P. C.. is essentially in 
doing an obscene act or in uttering obscene words in or near any 
public place to the annoyance of others. The word 'obscene* has been wisely 
not denned in the Penal Code inasmuch as potions about obscenity are found to 
change from time to time and depend considerably upon the class of persons 
whoae susceptibility into the matter is involved. Filthy abuses are not per 
S€ obscene within the meaning of S. 294, I. P. C.. [Ganpot v. State of Madhya 
Ptodesh, 1966 M.P. L. J. (Notes) 29.] 

The test ofobscenity is whether the tendency of the matter charged as 
obscenity is to deprave and corrupt those whose minds are open to such im* 
moral influencei. The words uttered must be capable of arousing sexually im¬ 
pure thought in the minds of the hearers. 

294*A. Keeping Whoever keeps any office oi- 

place for the purpose of drawing any lottei 7 not being a Suate 
lottery or a lottery authoiisedby the State Government, shall be 
punished with imprisonment of cither description foi a term 
which may extend to six months, or with fine, or with both. 

And whoever publishes any proposal to pay any sum, or to 
deliver any goods, or to do or forbear from doing anything for the 
benefit of any person, on any event or contingency relative Oi 
applicable to the drawing of any ticket, lot, nmaber or figure in 
any such lottery shall be punished with fine which may extend to 
one thousand iiipees. 


COMM] 


^ The word '^drawiog'* in S. 294-A cannot be ignored and must be given 
its natural meaning. /. e*. lucky numbers being drawn out of an um. box or 
other receptacle. It does not mean conducting. Hence a person who con¬ 
ducts a lottery in which there is no "drawing*^ is not guilty under S. 294-A. 
{Piditc ’^weeutor v, JC. B, Kaikura^ 43. Cr. L. J. 751.) 

When the accused keeps a particular place as office for running a lottery 
and the lottery winning tickes were to be drawn out of an um. box or other 
receptacle at that place, the offence falls under the provisions of S. 294-A 
mentioned above. iBamaswami Iyer v,State, (1S54) 2 M. L. J. 578]. 


The printing of a proposal to purchasers to buy shares in lottery tickets 
is evidence of publication within the meaning of S. it94-A. I. P. C., {Lilomal 
Mamtmai v. Emperor, 42 Cr. L. J. 613). 



CHAPTER XV 


OF OFFENCES RELATING TO RELIGION 

(S». 29S-298) 

This chapter is based on the principle that every man should be suffered 
to profess his own religion and that no man should be suffered to insult the 
religion of another. 

The different provisions treating of offences relating to religion are pro¬ 
vided in Ss. 295 to *98/ which are as follows : 

Injuring or defiling place of worship with intent to imuH 
the religion of any class .—Whoever destroys, damages or defiles.any 
place of worship, or any object held sacred by any class of per¬ 
sons with the intention of thereby insulting the religion of any 
class of persons or with the knowledge that any class of persons 
IS lijtely to consider such destruction, damage or defilement as 
an insult to their religion, shall be punished with imprisonment 
of either description for a tenn which may extend to two years, 
or with fine, oi' with both. 

COMMENT.—Section 295 was Intended to prevent wanton insult to the 
religious notions of a class of persons. 

The euential ingredient of an offence under S. 295 is that the accused 
must act with the intention of thereby insulting the relation of any class of 
persons or with the knowledge that any class of persons is likely to consider 
such destruction, damage or defilement as an insult to their religion. 

295-A. Deliberate and malicious acts intended to outrage reli¬ 
gious feelings of any class^ by insuiting its religion or religious beliefs .— 
Whoever, with deliberate and malicious intention of outraging the 
religious feelings of any class of citizens of India, by, words, 
either spoken or written, or by signs or by visible representations 
or otherwise, insults or attempts to insult the religion or the 
religious beliefs of that class, shall be punished with imprison¬ 
ment of either description for a term which may extend to three 
^ years, or with fine, or with both. 

S96. Disturbing religious assembly .—Whoever voluntarily 
causes disturbance to any a<isembly lawfully encaged in the per¬ 
formance of religious worship, or religious ceremonies, shall be 
punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 

297i Trespasnng on burial placeSj etc* —Whoever, with the 
intention of wounding the feelings of any person, or of insultinj 
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the religion of any person, or with the knowledge that the feelings 
of any person are likely to be wounded, or that the religion of 
i^any person is likely to be insulted thereby, 

commits any trespass in any place of woiship or on any 
place of sepulture, or any place set apai t toj- the performance of 
funeral rites or as a depository for the remains of the dead, or 
offers any indignity to any human corpse, or causes disturbance 
to any persons assembled for the performance of funeral cere¬ 
monies, 

shall be punished with imprisonment of either description 
for a term which may extend to one year, or wich^ne, or with 

both. 

COMMENT.—While S. 295 deals with places for worship to 
the deity or where an idol or altar is kept, S. 297 deals , more especially with 
trespasses on places of sepulture and places set apart for the performance 
or mneral rites and as depositories for the remains of the dead. 

^ 298 . Uttering words^ etc., with deliberate intent to wound reli¬ 

gious feelings. —Whoever, with the deliberate intention of wound¬ 
ing the religious feelings of any person, utters any word or makes 
any sound in the hearing of that person or makes any gesture in 
the sight of that person or places any object in the sight of that 
person, shall be punished with imprisonment ot either descrip¬ 
tion for a teim which may extend^ to one year, or with fine, or 

with both, 

• COMMENT.—The esence of the offence under S. 298, 1. P. C., 
consists in the 'deliberate ii.tention’ of wounding the religious feelings of 
other persons. A mere knowledge or the likelihood that the religious/eeling of 
other persons may bewounded would not suffice, nor a mere intention to wound 
such feelings would suffice unless that intention was deliberate. 

Where the intention to wound was ni.t conceived suddenly in the course 
^f discussion but premeditated, deliberate intention may be inferred. Simi¬ 
larly if the offending words were spoken without good faith by a person who 
entered into a discussion with the primary purpose of insulting the religious 
feelings of his listeners, deliberate intention may be inferred. {Narayan Das 
V. State, 1. L. R. 1952 Cut. 199). 

Wounding religious feelings of a section of public.—To hold an accused 
guilty under S. 298, l.P. C., the prosecution must establish affirmatively that 
the act was done with the deliberate intention of wounding the religious feelings 
of a section of the public and mere knowledge of the likelihood that the 
feelings of other persons might be hurt would not suffice to bring their act with¬ 
in the mischief or S. 298,1. P. C, 

Where the accused who were not authorised to performof a village 
^ deity, performed the ptda though an unauthorised priest on an inauipidous 
day by offe^g animal sacrifice with the ulterior purpose of preventing ipnad 
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of cattle epidemic and there was nothing in the act of worship done by them 
or in the words uttered at the time of performing the puja from which it could 
reasonably be inferred that they intended to wound the religious feelings of 
any section of Ihe public, the accused cannot be held guilty under S, 298, I.P.C. 
It may be that the accused Icnew that their action would invade the civil 
rights of other persons or might possibly hurt their feelings. Merc invasion 
of civil rights of certain hevalcs of a shrine or even an attempt to change the 
mode of performance of the rituals does not amount to an oftence under 
S. 298, 1. P. C., unless it can be inferred either from the acts alleged to have 
been performed or from the words uttered by the petitioner or by other tnean-; 
that their intention was to wound the religious feelings of other persons. 
(Cfiaruira Behera v. Balakrusfma. A, I. R. 196!^ Orissa, 23). 

Section 298 is much wider in its scope than S. 295 and includes any 
action which is known to wound the religious feelings of others. 


CHAPTER XVI 

OF OFFENCES AFFECTING THE HUMAN BODY 

(Ss. 299— 377) 


The present chapter may be studied under the following two main 
heads, v/x., 

1. Offences against human life (Ss. 299-318), and 

2. Offences against human body (Ss. 319-377). 

Offences against human life may further be divided into the following 
sub-heads: 

(a) 'Culpable homicide and murder (Ss. 299-304) . 

(b) Causing death by negligence (S. 304-A) ; 

(c) Abetment of suicide (S. 305-306); u ^ c in 7 

(d) Attempt to commit the offences mentioned in (a), (b) & (c) (Ss. 30/- 

309) : 

(c) Thug(Ss. 310-311); and 

(f) Offences relating to birth of children (Ss. 312-318\ ^ 

Offences against human body may further be divided into the follow- 

ing subheads : 

(a) Hurt (Ss. 319-332); 

(bi)^^rongful restraint and wrongful confinement (Ss. 339-348), 
(arCriminal Force and Assault (Ss. 349-358); 

Kidnapping and abduction (Sfc" 359-369), 

(c) Slavo'‘y and Forced Labour (Ss. 370-374); 

(f) Rape (Ss. 375-376); and 

(g) Unnatural Offence (S. 377). 

I. Offences aggjnst Human Life (Ss. 299-318.) 


-Homicide is the ItUUng of a human being by a human being 
an<KJ£!I^ means criminal. Homicide may be lawful or unlawful. 

l^ful Homicide.— Lawful homicide may be either (i) excusable or (i) 

hisUfiablCt « a. 

Bi^Saable HemIcMe.— Instancea oT excusable homicide aie as follows : 

^ Death caused by accident or misfortune without any criminal iu- 
tentio^ ^K ^ ^ ^ intoxicated person 

(St^ unintentionally by an act done in good faith for the 

beneW of the peraoB kUod, when— . . 

m ho or, if a minof or lunatic, hit guardian haa expressly or implied¬ 
ly eoiLt^ to such «. act (Si. 87 * M); or 
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f incapable of giving consent and has no guardian from whom 
(L 92) ** * ^ ‘*0"® 

J;» ^able Homicide.- Instances of justificable homicide are as follows ; 


<,n«H fni.iPiif''““i??'**•'0 •’y » mtstakc of fact in 

5^r judicially in the exercise of 

^ny power w)iich in good faith he believes to be given to him by law. (S. 

belies r^lu^fied'I.Xtn^ 

“y intention to cause 

or pCperS il 8V)Preventing or attvoiding other harm 

homicide includes culpable homicide 
n(H"dmo^in^ to murder, rash or negligent homicide. 

— '^*1 Homindt ^—Whoever causes death by doiiiH 

an act with the intention of causing deathr^r with the intention 
of causing such bodily inju^ as is likely to cause death, or with 
the knowledge that he is likely by such act to cause death, com¬ 
mits the ottence of culpable homicide. 

^ Illustrations. ^ 

® P'*' ‘he intention of thereby 
cau^ng death or with the knowledge that death is likely to be thereby caused. 

^ « Wiled. A has 

committed the offence of culpable homicide. 

(b) A knows Z to be behind a bush. B does not know it. A int^dina 

inducec B .to fire at 

has Ihi ffl ?* ^ guflity of no offenci ; but A 

has committed the offence of culpable homicide. ^ 

wh« ^ lo *dll and steal it, kills B. 

did not intend tn Irill n I'® guilty of cnlpabale homicide, as he" 

liteirto S dea^h ■ “““ ‘’y “*»* h® Wiew was 

othpr u” bodily injury to an- . 

itv L!h a disorder, di.-^ease or bodily infirm- 

ed'’rn thereby accelerates'the death of that other, shall be deem- 
ea to have caused his death. 

ExplanaHon Where death is caused by bodily injury, the 
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pei'soii who causes such bodily injury shall be deemed to have 
caused the death,* although by resorting to proper remedies and 
skilful treatment the death might have been prevented. 

Explanation jL—T he causing of the titath of a child in the 
mother’s womb is not homicide. But it may amount to culjpable 
homicide to cause the death of a living child, if any pait of that 
child has been brought forth, though the child may not have 
breathed tu- been complctel) born. 

COMMENT.—The essential elements of culpable homicide consist of the 
foUov^ng, vi 2 ,t tne causing of death by doing (i) an act with the intention 
of causing death j (ii) an act with the intention of causing such bodily injury 
as is likely to cause death ; or (iii) an act with the knowledge that it was likely 
to cause death^-^ 

The'''de^ased was stabbed in the abdomen by a knife and he died of 
gangrene and paralysis of intestines, /t was held that the fact that if an 
operation had lakeji place within an hour of the infliction of the abdominal 
injury the life of the deceased might have been saved f could not, m view of 
Explan^n 2 to S. 299, rernove the offence from the ambit of culpable 
homi 9 ^^. {Salebhai Kadarali v. Emperor, 2 A, 1. C. D. 5^ . 

f V/The non-production by the prosecution of the doctor who performed the 
operation on the deceased is of no avail to the appellant. As bshby 
the High Cowf, the case is clearly covered by Explanation 2 to S. -99, 1. P. C. 
Lhich provides that where death is caused'by an injury the person who causes 
n^ould be deemed to have caused the death although by resorting to proper 
remedies and skilful treatment the death might hijvc been prevented. {Nara- 
yeatan Sotheeson v. State oj KeraVa, A. I. R. 1977 S. C. 2308). 

Section 299^efines c^paSIe homicide. Culpable homicide is of two 
kinds : (a) culpable homicide amounting to murder and (b) culpable homi¬ 
cide not amounting to murder.'* It is strange that in some cases S. 299 has 
been taken to be the definition, of culpable homicide not amounting to murder 
although the section clearly speaks of culpable homicide ^tmpUcUer. The 
scheme of the Penal Code is that first the genus cuJp 3 blc_hojnicjdfe is de^ed 
and then murder which is a species of c ulpable homicide is defined. What 
is left out'^culphblc homicide after the specif characteristics of murder 
have been taken away from it, is culpable homicide not* amounting to murder. 
For this reason the Code does not contain any definition of culpable homicide 
not amounting to mutdci.jiBehari v. State, 1952 A. L. J, 546).^ 

300 . ^urdet,- Except in the cases hcieinaftei excepted, 
^„lpoKh.. l ^omiridJ is mu rder, if the act by wTildF the death is 
caused i« done with the lutelilion of causing death, or 

y^ndly» _it it is’done with the intention of causing such. 

iKJdily iniuiy as the offendcM knows to be likely to cause the death 
of the person to whom the harm is caused, or 

t^Srdly* _If it is done with the intention of causing bodily 

injury to any person and tKc Bodily injury intended to be 
inflict^ is suffiticnl in the oid inary couite of nature io c^sc 

djgathj or . 

32 
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^ 4 thly ,—It the person comnutting the act knows that It is so 
imminently jdajigcrous that it must, in all probability, cause 
deadi, or'Sich bodily injury as is likely to cause death, and com- 
mTts such act without any excuse for incun'ing the j isk of eaiiriiig 
death o)‘ such injury as aforesaid. 

Iliustr^ 

A shoots Z with the intention of killing him. Z dies in consequence. 
A.commits murder. 

\ knowing that Z is labouring unuer such a disease that a blow is 

likel^ cause his death, strikes him with the intention of causing bodily 
injury. Z dies in consequence of the blow. A is guilty of murder, although 
the blow might not have been sufficient in the ordinary course of nature to 
cause the death of a person in a sound slate of health. But if A, not knowing 
that Z is labouring under any disease, gives him such a blow as would not 
in the ordinary course of nature kill a person in a sound state of health, here 
A, although he may intend to cause bodily inju^. is not guilty of murder,^ if 
he did not intend to cause death, or such bodily injury as in the ordinary 
course of nature would cause death. 

( 9 ^^ intentionally gives Z a sword-cut or club-wound sufficient to cause 
the Hzih of a man in the ordinary course of nature. Z dies in consequence. 
Here, A is guilty of murder, although he may not have.intended to cause Z*s 
death. 

without any excuse fires a loaded cannon into a crowd of persons 
and Kills one of them. A is guilty of murder, although he may not have had 
a premeditated design to kill any particular individual. 

t^ -J^eplion L^W hen culpable homicide is not mufder>-:: C\i\^^h\t 
homicide is tiot muTder if the offendei’, whilst depuved of the 
power of self-coi'.i*ol, by grave and sudden movocation, causes the 
death of the pcjson who gave the provoeati™, or caus^s^ihe death 
of any ether person by mistake or accident*j/J 

T^e above excepiioii is subject to the following provisos , 

\y^rst ,—That the provocation is not sought 01 volun»ariI\ 
proN’oked by the offender as an excuse for ki llin g or doing harm 
to any p^'son. ^ 

fondly .—That the provocation is not given by anything 
dotWin obedience to the law, or by a public servant in the lawful 
exercise of^he powers of such public servant. 

__ rdly *—That the provocation is not given by'anything 

!ont in the lawful exercise of the right of private defence. 

Whether the provocation was grave and 
su^cn enough to prevent the offence from amounting to murder 
is a question of fact. 



Oaf A, under the influence of passion excited by a provocation given 
by Z, intentionally kills Y, Z's child. ^ This is murder, inasmuch as ^the 
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vocation. 

?UW<^ives grave and sudden provocation to A. A on this Provocation 
fires^stol at Y. neither intending nor toowmg h.rnsel^ L^^tted 

Z, who is near him, but out of sight A kills Z. Here /v nas 

murder, but merely culpable homicide. 

i.a ™. t. ■‘"1S 

;SSLK”*v.n‘bT. ih“, 5U b,. p.bi».,™..« <bb •<•»•= .t 

his powers^ „ Maffistrate. Z says that he does 

(d) 'Appears as a witness ^fore^ perjured himself. A is 

not believe a word A ® d '"'■d kills Z.^^his is murder. 

b, .bibs <!"«• 1" 'b. b< 

lb, - 

a bviunder, intending to take advantage of B ° g 2 with the knifS. 

Si'^« bS 'Surb‘o»idd„ bu. Aot 

fence o? person or 

oV^nf," ,P h.™ .h.n i. .or .bb P™' 

POM of such defence! 

jUustratim, 

^Xdft^mpts to hofsew'jjpA' nm ‘™*5e'^sauir A‘“belie"ving in 
hurtwX^ ^ no means prevent himsell from being 

C»whi!ied!“‘shootf z dead. A has not committed murder, out only 

culpaWe ho^de. 

ct-J^iZ^SSnrov aTdinga pubUc servant acting for 
Cl’, o^ng a puon - , ijiaiice exceeds the powers given to 

the advancement by doing an act which he, in good 

IfhU d«,“ri'"puS“.lA-." brl Wi7hpu. nwm tpw..a, the 
person whose if it is com- 
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passion upon a sudden quarrel and without the oftendei-^s having 
taken undue advantage or acted in a ciiiel or unusual manner. 


plan a^um^--^ is immaterial in such ca.^es which ptity 
offers the prov<>('atiofi or commits the fii*st assault. 

Exception 5,—Culpable homicide is not murder when the 
person who^e death is caused, being above the age of eighteen 
years, suffers death or takes the risk of death with his o\mi 

consent. 


Illustration. 

A, by instigation, voluntariiy causes Z, a person under eighteen years 
of age, to commit suicide. Here, on account of Z’s youth, he was incapable 
of giving cQj^nt to his own death ; A has, therefore, abetted murder. 

GwiMENT.—In order to find out wliether culpable homicide 
is^ilw^r. the act must come within the purview of one of the four clauses 
oEs: 100 and it has to be seen as to which clause covers the case in hand. 
Jlftheact constituting the oflfence is covered by any of the clauses of S. 300 
^^and not covered by the exception, it is an offence of murder within the defini¬ 
tion given by S. 300 and is punishable under S. 302. {Sam Chandra Singh v. 
The State. 1978 Cr. L. J., OC., 55 Pat.)/ 

Wh^ an injury which would not be suflScieni to cause Heath of an 
ordinary person is sufficient to cause the death of a person in a subnormal 
state of health, e. g., by reason of age, disease or weakness or previous 

injuries, it is spoken as an injury* likely to cause the death of the person to 

whom the harm is caused” bearing in mind that person’s special condition. 
This is provided for in cl. (2) of S. 300, I. P. C. 

A person is guilty of murder if having full knowledge of the peculiar 
I physical condition of another, and further having knowledge that the injury 
'intended to be caused will most likely result in that person’s death on 
account of his peculiar physical condition, he causes the injury to him and 
death ensues. 



The conclusion is that S. 300 ;(2) refers to the case of a person with a 
peculiar physical condition and to the accused having knowledge of that 
peculiarity. (Bih ari v. State, A. I. R. 1953 All. 203). 

To bring an act within the four corners of cl. (3), it is not enough that 
the injury actually inflicted is sufficient in the ordinary course of nature to 
cause death. It is further necessary that the offender should intend to cause 
an injury of this nature. The one does not conclusively prove the other. 
{Fagira v. State, A. 1. R. 1955 All. 321).^^^ 

*The Supreme Court has in VitfietSingh v. State of Punjab (A. I. R. 19.58 
S. C. 466) laid down that thd.^osecutioa must prove the following facts 
before it can bring a case under section 30O*'tbirdl/- :— 


4 First, it must establish, quite objectively, that a bodily injury is 
^present ; 

* 

Secondly, the nature of the injury must be proved ; tfi<^ axe^iputy 
objective investigations; 
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* Thirdly, it must be proved that there was an intention to inflict that 

particular bodily injury, that is to say, that it was not accidental or uninten¬ 
tional or that some other kind of injury was intended ; 

Fourthly, it must be proved that injury of the .type just described made 
up of the three elements set out above is sufficient to cau^e 
ordinary course of nature. This part of the enquiry is Purely objectnt and 
inferential and has nothing to do with the intention of the offender^ 

BoscL-ftifther observed : 

^-<JOnce these four elements arc established_byjhe_^^^ 

ofTPU rse the burden is on the prosecution thiTmgh^) the offen ce 
is murder under S. 300 ‘thi^dly^ U_do^s not matter that 

ifiSsnoTToipaanrnO^ 


■« r-f. < 4 

« 

1 ti vf* 






iiiiKUiL 






hTj^v is suffic ^t in the ordiga 

dath.” 


course ofnaiu 


nr 

• 1 ? 

i 




The law laid do^n in VIrsa Singh's LVrelnTwas 

S/rtgA V. mu«'be proved that there 

emphasised that ^9“ injury and not some other injury and 

was an intention unintentional The same principle was reiterated 

that It was not accidental or unintentional. , »> lo^p q r* After 

Singhs. OelhlAdmlnls.^n^A^l^^^^^ 

fhattt could* not‘*be*wid with any definiteness that the appellant aimed that 
Wow at the pardcular part of the thingjha,^ it woWd^ ^^“at^U has beeVfroveS 

S. 300 to the act of the accusedj^ 

^The Supreme Court had occasion to 

^u?er 1/3* of right clavicle on the right side of the chest and pen- 

Penal Code. m^ay«tnllftllf observed . 

that the bodily injury must b e mte nded__ftpd 

iSlended to ^ ^ u^d must be suj ggsm&^ 

cau^ dei^ This cliOsni iiTtfo 
"o arts -ihe fl rs T part is a subjective one which indicates that the 
injury must be an intentional one and not an accidental one, the 

SJind part is objective in that looking at the 

be caused, the court must be satisfied that it was sufficient in the 

ordinary course of nature to cause death.” 

ha«is of the evidence it was held tha t the first part wag opip- 
pl|l4 wM and the second part was not fulfilled bec ause but for llie ^^ct_tiw 
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111 * ipl.irv r.‘AU<i^M\e se v e ri ng of artery, death mi ght c gL ha^g ensued and th e 
TTi^r tinff of the ~~f^"Y wound the victini.m th^neighbourhoodof th^ 

'"■X:^ere the assailant gave the deceased ^a terrific blow on the head m 

co^^e“oe of which the skull got fractured ike a coconut shell and the 
man^^rd the only inference that can be made is that the person who gave 
Tuch a blow on the head either intended to cause the death or else intended 
t^cause such bodily injury as would be sufficient in the ordinary course of 
nature to cause death Hence the assailant is guilty of the offence of murder. 

;pj;7-;^^;;;;^ppeliant no doubt inflicted only one -stab wound 
ihf* Hpcea^ed but the facts established in the case, Wz„ that the 
did^ not^act under any sudden impulse but pursued the deceased 
appellant di . . daeeer which is a dangerous weapon in execution 

" “Tlmfdd^ted Plan nSterby ill feeling nurtured for a number of 
^ Tnd inflicted a severe stab injury on the vital region of the body of the 
d^L^d wh^h^^^ "ot only his left lung but also penetrated mio 

deceased whic p of his heart clearly show that the appellant 

i. ^^^ntinn of C'vusinc the death of the deceased and pursuant thereto 
*^^td^in a C^ mischief of S 302 of 

^Ppniil Code It is no doubt unfortunate that the prosecution has not 
,fntpd to examine the doctor who performed the operation but this lapse 
attemp - . . downgrade the enormity of the offence commtted by the 

,S be ovfrlooked that the doctor who conducted the autopsy 

accused. It cannot oe "sufficient in the ordinary 

has categorically st d h t^^^ of the deceased was 

course to owing the said injury. Thu.s the offence clearly 

,r"‘f”T'oe p..*. L; ... -o.. ... 

I 1 1 , mii rrl of self-control by grave and sudden provocation ; 

ti t be^ done under the immediate impulse of provocation The 

be Brave and sudden and of such a nature as to deprive 
provocation must l^ g Merc verbal provocation, however. 

the accused gestures or by the use of abusive and insulting 

even if it ^ \j.Auce a reasonaWc man to commit an act of violence or be 

‘®Xdfd as“ grave^provocation within the meaning of Exception 1 to S. 300. 
test of frave and sudden provocation is whether the provocation given 
r the cIreumstMces of the case likely to cause a normal reawnable 
Zn ■ to lose con"of himself to the extent of inflicting .he injury or 

injuries that he did ^ indicates that the provocation cannot 

u .1 ara‘fand sudden when that provocation is sought or 

- Wy pJovoVby the^ffender as an excuse for kill.ng or doing harm 

ffi » ..k.. ..™.I !«. W. «»■«»"»' 

Gurbocl^Singh. Cr_ L. J. ^5). . k„ifc ^ being 

heaf* 


6. 300] 


OF OFFFWOFS AFFFOTINQ TUB HUMAN BODY 


255 


place it was held that there was sudden and grave provocation and the 
S^ed was guilty only under S. 304 ^ 1 . P. 0 (^ 5 ^. A/o/iommo^A 

1949 A, W. R. 468 and In re, Kannan, A. 1. R. 1953 Mad. 579).^ 

U has been held that a confession of adultery by a wife to her husba^nd. 
who in consequence kills her, is such a grave and 
will entitle the court to hold it to be manslaughter instead of ^ 

similar confession of illicit intercourse by ? hn 

accused’s wife but only engaged to be married to him cannoMf he Kills n.r 

in-consequence, justify such a view. 

Whether the sudden appearance of a lover 
seeins one's wife in a compromising position would amount to a sudde 
^ovoca^lSii orUot would depend upon the background and circums^^^^^^ of 
the case Where the circumstances can be **tterpreted only m one way dy 

(Bobu Lai V. State, I960 A. L. J. R» 136). 

The law on the doctrine of provocation contained in S. 300, 

"Provocation is some act, or series of acts, done by the dead man to 
th^accused which would cause in any reasonable person, ' 

ly causes in the accused, a sudden and temporary loss ^“mtrol, 

lindering the accused as subject to passion as to make him or her 

for the moment not master of his mind. 

Ithe test applied is the conduct of the f'^^on^ble person in circ^- 

down : 

"What a reasonable man will do in ceruin drcumst^ces depends 
«ii* riietnm«''fnanner way of life, traditional values, etc., in 
'■ s^r^the c": s“c.al Ind e^lnotional background of the society to 

which an accused belongs.” 

In Akihar v. State. A. I. R. ’1964 All. 262, Beg J. observed 

"A sreater attention is paid to the subjective condition o( the 
.• , imdM our law. and conformity to the standards of an 

Pfi&ial or man by the^offende^r .s^rt.^- 

aa'Mra** p^arti^Tlar offender i»jbe circumsu^^^ 

reawnably be held to teve be« and “‘w'>y , self-contro^l and, 

Sa^trar^A^ be~m oV the'’eT^tion No.’ll to S. 30a Indian Penal 

Code. • uj t, 

ff cAtviA ntfi«sr factors emanating from other sources interveoc wnicn 

lead to the provocation and the fatal blow cannot be traced direcUy to the 
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influence of passion arising from the conduct of the victim, the accjwd is 

deprived of the benefit of the First Exception to S. 300, 1. P. C. in mitigation 
of the offence which he has committed. 

What amounts to grave and sudden 
1 ^-— words ^and —ueslufes may als^ under c ertain ciroumstan^s, ca^ e 

oryA B r ovoc a TtSfl to an. 

Exception V lS^^feT^THe'menta^a^^nd c the 

nrevious act~"or th*®^ ‘viciTnnnay be taken into consideration in ascertaining 
X her the subse^ent act caused grave and sudden provocation for^^^^^^^ 

mittina the offence./The fatal blow should be clearly traced to the »ofl«e»cc 

of oafsion arising from that provocation and not after the passion had 
coofed dow^by lapse of time, or otherwise^giving room and scope for 

premeditation and calculation./ 

t-'^hen the wife of the accused confessed to him that she had illicH 

inSy with the d^^^^ who was not present there, it can assumed 

that he had momentarily lost his self-control. But then after this when he 

drove his wife and children to a cinema, left them there, went to 

took a revolver on a false pretext, loaded it wit^h six rounds, did some official 

businU there, and drove his car to the office of the deceased and then to 

hi<i flat went siraiffht to the bod room of the deceased and shot him dead 
and between the'time when he left his house and the time when the 
took ^lace. three hours had elapsed, there was sufficient time for the abused 

?hi‘^dc«i*“d“*an7‘lhe™aTu^ 

ay: r r 

tfMaharashn^a. A. I. R. 1962 Supreme Court 605)./ 

- oTToss of power is that eovisaged by reasonable «« — 

I to S. 300 of the Penal Code applies only if 
H^rine the time the offender is deprived of the power^oi^^sgy:TOnudj£j_ 

ffrave ai id suddcn provocation . 

rf pgw. of aravUV Of pro vocation. If the degree duratitm of thel^ 
of^e power -or self-contro l are notcommensurate with^e degree of g^ity 
of provocation, the benefit of Exception 1 caimot be availed of 
offender 1 The language of Exception 1 will also not apply if the violeo^ 
used by the offender which resulted in the death of a perwo has no 
aWe rMn to the degree and duration of the loss off« 
control that can be reasonably expected m the caw of a normal perwny 
having regard to the exact nature of the grave and sudden provocation caused- 
{Guriya v. State of Gujarat, A. 1. R. 1962 Gujarat 39). 

A^Wem.—The accused armed themsfi^^ with de^^ **^*^*l,fKl 
secur^ iheMsclves on the terrace of a h6ilw, collected the opponents ^ 
of drum and threw out a challenge for fighting. 

deceased used provocative language challenging the in 

Can his return challenge by the deceased couched in 
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strong indecent language be considered to be grave and sudden provocation 
contemplated under Exception 1 of S>. 30U. i. r. c,. . 

It is true that the deceased used provocative language challenging the 

It IS ‘ P . . Jg and fight; but'the callin g for a Gg^ L 

accused ^ u, grave and sudden provocafioirBecaufe me are^ed 

cam tbt - bS whole trouble and offered earfieT provocaiion by 

t fiwrselves ad -- callinglhein for a fight. The 

colle cting rhe gRioncnTr ^^^^ the- deceased war cbucTsed in strong 
fitct-Tlrar-rlTr-^^ “fg^ave and sudden provocation 

indecent n^er EacepUon 1 of S. 300, 1. P. C.<.especially when 

such as the first proviso to that section. When the accused 

It IS read deadly weapons and secured themselves on the 

armed themselves with dead y^we^^ ^ out 

terrace of a house, coUec soft words or decorous 

a challenge for ^ -ctims to^whom the challenge was throwu. The 

languap. to be used^by the^™^^^ ^ ^ ^ p 

«•_ *l..?^A'^^^*n^*^gft 2 \ndhra Pradesh, 166). / / 

i(& d 


s/r-rv cMce of exceeding private defence that the offence 
It is not in homicide not amounting to murder. 

would become one ^ would aPP'y only when the tight of private defence 

'fexception 2 ^ \„y intention of doing more harm than is necessary. 

f/tiSrv " IMs'a. R. (H. C.) 122]., 

the ?;PP‘‘"‘£he exercise of the right of private defence- 

““cT without any iLntion of doing more harm than is necessary for 

tto purpose of such defence. , . r 

person cannot binrseif of ^ 

1 ^. ^e^^f'Srthe .thing., (.ripn. .n./. v. 

Swre.A. l.R. t95lP“PJ- . u a M f 


atate, A. i. IV. * —V- — i u t; 1 1 f 

^ «™r.| .™.d fed"?:' £ 

the complainant ''*®8al>y ^ Xse'quarters and cnased tlieni, while 

complainant and his s®'''®" . fogorUng to firing is without reasonable cause 
the latter were .'S or Perfon can be elaimed by the 

and no right ,ue arsons ^ of the accused may be unex¬ 
accused. though (( 5 , L. Navasimha Haju v. The Ztate of 

plained by th®' P _ 197 I Supreme Court, p. 1232)./ 

Andhra Pr es , • * ' Suoreme Court have analysed tlic requiiments 

Their >of‘'f 'P|°^3,55®inw^even elements which in their view inust all 
of Exception 4 to ^ infiicled without pr<*-meditation ; (2) Li must 

co-exist—( 1 ) sudden fifiht ; ( 3 ) It must be inflicted in the heat ot 

be in the course of ^guddeo quarrel ; (5) No undue advantage 

passion ; (4) aceuwd of his situation as against the deceased ; (6) 

must be ha^ acted in a cruel manner ; or (7) m an unusual 

%ithom ?he saUsSn of each one of these seven elements, a 
manner. Witno within the Exception. 

t .s 

33 
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.peak, might bo considered to be matters of general application, but the 
peculiarities arising from the environmental and other social factors should 
also oatur^ly be entered into judicial appreciation. 



^he most important clement in Exception 4 to S. 300 is that there 

_ be a fight—an offer of violence on both sides. The exception would 

not be applicable wheie, in Uic course of a wordy quarrel, the accused hit 
the deceased on the head with a lathi and killed him./ 

The term 'fight’ occurring in Exception 4 to S. 300 is not defined in 
the Code. It takes two to make a fight. It is not necessary that weapons 
should be used in a fight. / An affray can be a fight even if only one party 
in the fight is successful in giving a blow to his opponent. In order to 
consitute fight, it is necessary that blows should be exchanged even if they 
do not all find their target. {Atma Singh v. State, A. I. R. 1954 Punj. 
191)./ 

A mere verbal quarrel preceding a stab with a knife would not, ordi¬ 
narily, raise the question as to the applicability of Exception 4 to S. 300, 
I. P. C. There may be exceptional cases where a word or a gesticulation 
may be regarded us being, in the particular circumstances of the case, so 
provocatory as to make it clear that the accused did, in fact, act solely and 
excusably out of provocation so engendered. In the nature of ^hings such 
casein must be rare and fall more appropriately within Exception 1 than 
Exception 4 to S. 300. The proper test of the applicability of Exception 4 
10 S. 300 is whether or not the accused shows, since the onus is on him under 
S. 105, Evidence Act, that be acted solely out of the provocation engendered 
by the heat of a sudden quarrel followed by a sudden fight {Swmumuduli v. 
Emperor, I. L. R. 25 Pat. 335). 

VT^here there was a sudden fight between two groups upon a sudden 
quarrel flowing from an earlier incident and in the fight both sides attacked 
each other, and one person was fatally wounded by the accused ^ a 
dangerous weapon like knife, it was a case under ExceptmB^4 of S. 300 as 
there was no premeditation./Therefore, the offence would be filing 
part I of that section (Slflie o/ Himachal Pradesh v. Wazir Chand.K. I. R. 
1978 S. C. 315)./ 

^ Whore though the quarrel between the accused-assailant apd the 
deceased had broken out suddenly but there was no sudden fight or ^8ht as 
such in that the deceased was unarmed and there was no exchange of blows 
and|the deceased did not cause any injury to the accused or,co-accused and no 
less than three fatal injuries were inflicted on the deceased with a formidable 
weapon like axe on the unarmed victim (the deceased) by the accused, the 
accused was not entitled either to the benefit of Exception 2 or Exception 4 of 
S. 300, I. P C. {Bhagwan MunJaJl Pawade v. State of Maharashtra, A. I. R. 1979 

S. C,133). 

^In order to bring the offence of murder under Exception 5 to S. 300, the 
consent by the deceased must be given unconditionally and without any 
reservation. It must further be unequivocal consent which does not involve 
the ch^ce of alternatives no which the person taking the life more or less 

has driven the person, lln re. Amablathi Assainar, (1W5) 2 M. L. J. 

383 ].'. 

4 DISTINCTION BETWEEN CUEPABLE HOMICIDE 

AND MURDER ^ -- 

The distinction between culpable homicide and murder fau very ably 

and lucidly been set forth by Melvill, J. in R eg_ v. Govl nda, [1. L. R. (187^ 



S, 300] 


Of OFfBNOBS ArfflOTlNO TBE HUMAN BODY 


259 


I Bom. 342]. In that case the accused, a young man of 18, had Jcuociced his 
wife down, put one knee on her chest, and struck her two o’- three violent 
blows on the face with the closed fist, producing extravasation of bloou 
on the brain, and site had died in consequence, either on the spot, or vcty 
shortly afterwards. The accused was held guilty of the offence of mur.ler 
by the Sessions Judge. The case came up before a Bench of two Judges oi 
the Bombay High Court for confirmation of the death sentence. As there 
was a difference of opinion between the Judges constituting t^he Bench as to 
whether the facts constituted an offence of murder or an oijenc'5 of culpable 
homicide not amounting to murder, the case was referred for opimon to 
third Judge. Melvill J. His lordship compared the provisions ot Ss. 299 i 

300, I. P. C. viz., culpable homicide and murder, thus : 


tad 



S. 299 


A person commits culpable 
homicide, if the act by which 
the death is caused is done— 



1 ^ 


300 


Subject to certain exceptions cul¬ 
pable homicide is murder, if the act 
by which the death is caused is 
done— 


INTENTION 


(a) With the imeniit^ ot 

causing death ; ^ ^ 

(b) ^ith the intention of 
causing such bodily injury as is 
likely to cause death ; or 


r 


-i 



W 




I 


(I) With the intention of caus¬ 
ing ^dcath ; 

(2) With the intention of cnu.sirg 
such bodily injury as the offenicr 
knows to be likely to cause the 
death of' the person to whom the 
harm is caused ; 

(3) With the intention of caus¬ 
ing bodily injury to the person, 
and the bodily injury intended 
to be inflicted is sufficient in the 
ordinary course of nature to 
cause death ; 


KNOWLEDGE 


(c) With the knowledge 
that the act is likely to cause 
death. 






(4) With the knowledge that th * 
act is so imminently dangerous 
that it must in all probability 
cause death, or vsuch bodily 
injury a* is likely to cause death, 
and wiil'iOUt ai-y excuse for in¬ 
curring the risk of causing 
death or such injury as is men¬ 
tioned above. 

The words marking the differences bet’voen the two offences have been 
italicised above. 

Nos. (a) and (1) show that where there is an intention to kill, the offence 
is always murder. 

Nos (cl and (4) arc intended to apply, though not necessarily limited to 
cases inwhich there is to intention to cause death or bodily injury. Furious 
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driving, firing at a mark near a public road, would be cases of this descrip¬ 
tion. Whether the offence is culpable homicide or murder, depends upon the 
degree of risk to human life. If d ^h is a likely result, it is culpable homicide: 
if it is the most probable result, inTmurder. ' 

No. (2) denoteTthat the offence is murder, if the offender hwm that 
particular person injured \% likely, either from peculiarity of constitution, 
or immature age, or other special circumstances to be killed by an injury 
which would not ordinarily cause death. The illustration given in the sec¬ 
tion is the following *'A knowing that Z is labouring under such a disease 
that a blow is likely to cause his death, strikes him with the intention of 
causing bodily injury. Z dies in consequence of the blow. A is guilty 
of murder, although the blow might not have been sufficient in the ordi¬ 
nary course of nature to cause the death of a person in a sound state of 
health.*' 

As regards (b) and (3), it is on a comparison of these two clauses that 
the decision of doubtful cases like the present must generally depend. The 
offftiice is culpable homicide, if the bodily injury intended to be infliected is 
likely to caused^th ; it is murder, if such injury is sujjicient in the ordlnaiy 
rniirse of nature ^ to caus e deatff The distinction is'fine, hut appreciable. It 
is much the same distinction as that between (cj and (4), already noticed. 
It is a question of degree of probability. Practically it will generally resolve 
itself into a consideration of the nature of the weapon used. A blow from the 
fist or a stick on a vital part may be likely to cause death ; a wound from 
a sword in a vital part is sufficient in t^e ordinary course of nature to cause 
death. \ 

In short, where the act was not done with the intention of causing death, 
the diffetence between culpable homicide and murder is merely a question of 
degree of probability of the death ensuing. It is culpable homicide where death 
must have been known to be a probable result, it is murder where it must haNC 
been known to be the most prohabtsyeWt. 

Culpable homicide is the genus of which murder is a species. In order 
that an offence may amount to murder it must fall within the ambit of cul¬ 
pable homicide, but an offence may amount to culpable homicide without 
amounting to murder. All murders are, therefore, culpable homicides but the 
converse is not tfuS. 

Applying the above observations to the case his lordship came to the 
conclusion that there was no intention to cause death, nor was the bodily 
injury sufficient in the ordinary course of nature to cause death. The accused 
was accordingly found guilty of the offence of culpable homicide not amounting 
to murder and sentenced to transportation for seven years. 

"Putting it shortly”, observed Straight J, in Idu Beg 1(1881) 3 All. 776] : 
'■all acts of killing done with the intention to kill, or to inflict bodily injury 
likely to cause death, or with the knowledge that death must be the most 
probable result, are primn facie murder, while those committed with the 
knowledge that death will be a likely result are culpable homicide not amount¬ 
ing to murder.” 

The difference between the two offences of culpable homicide and murder 
in fine but real. Culpable homicide is a generic term. The offence will amount 
r to murder if the conditions laid down in S. 300 are satisfied. If the ofl'ence 
1 comes under S. 299 or under one or other of the exceptions to S. 300, it will he 
^ culpable homicide not amounting to murder. 

The offence is culpable homicide if the bodily injury intended to be 
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inflicted is like ly to cause death : it is murder if such injury, is sufficient in 
the ordinary c ourse of nat ure to cause death. The distinction is fine, but 

appreciable. 

U is for the Court to ascertain on the facts of each case, whether the 
offence committed is murder or only culpable homicide not amounting to 
murder. The third clause of S. 300 can be mvoked only it the ‘^tended bodilv 
injury is sufficient in the ordinary course of nature to cause death. (Dadi Abdtd 

Gaffoor, In re., 1955 Cr. J. 329). j , i ui u -a 

The academic distinction between ‘murder and culpable homicide noi 

amounting to murder’ has vexed the courts for more than a century. The 
confusion is caused if courts losing sight of the true scope and meaning of the 
“ used b^ the legislature in these sections, allow t^hemselves to be drawn 
imo Xuie abstractions. The safest way of approach to the mterpretation 

and aDDlication of these provisions seems to be to keep m focus the key words 

clauses of Ss. 299 and 300. The comparative table has been 

discus^/jj)ofS. 299 corresponds with els. (2) 

distinauishing feature of the mens rea requisite under cl. U) is the knowledge 
distinguishing leaiur ^dinc the particular victim being in such a pecu- 

■ifarVonduC or^stati ofhealtluhat tho intentional harm caused to him is 

kelv w be fatal notwithstanding the fact that such harm would not m tite 

srdinarv wav of nature be sufficient to cause death of a person in normal 

^el or condUion It is noteworthy t;,at the •intention to cause death .s 
health or conaiiioii. ^ . intention of causmg the 

Zdfh coup ed™fhe offendek! „f the likelihood of suelr 

boaity iryury coupicu i nariicular victim, is sufficient to bring the killing 

or».a s i-™ <>»'» 

(b) appended to S. 300. 

Clause (b) of S. 209 does not postulate any such knowledge on the part 
of the offender. Instances of cases falling under cl. 1 2) of S. 300 can be 
where the assailant causes death by a 8st blow intentiona ly given knowing 
U at tUe vS^ suffering from an enlarged liver, or enlarged spleen or 
d “eased hfart and such blow is likely to cause death of that particular per- 
as a /esull of the rupture of the fiver, or spleen or t^ failure of he heart, 
Tthe cUrmay be. If the assailant had no such knowledge about the diseaw 
or soecia? fraility of the sictim. nor an intention to cause death or bodily 
iniurv sufficient in the ordinary course of nature to cause death, the offence 
w/u not ^murder, even if the in jury which caused the death was intentionally 

*''*" 1110 ! (3) of S. .300, instead of the words "likely to cause death” occur- 
rino irthe corresponding cl. (bl ofS. 290, the words 'sufficient in the ordin.iry 
courw of nature’have been used. Obviously the distinetion lies between a 

hod^W iniurv likely to cause death and a bodily injury au^aml In llie or,U- 

of nature to cause death. The distinction is fine but real, and, 
if ^erlooked, may result in miscarriage of justice. The difference between 
cl (bf ofS ’99 and d. (.3) of S. 300 is one of the degree of probability ol 
deatlAesulting from ihe iniended bodily injury, fo put it more broadly, it 
is fhe degree of probabiliiy of dealh which dciermincs whether a culpable 

homicide is of the gravest, medium or tlic lowest degree. The word likely 

lioniitiac I tonveys the sense of probable' .is distinguished from a mere 

nossibilitv The words 'bodily injury.sufficient in the ordinary course of 

nafure to cause death'mean that death will be the'most .probable result of 

the injury having regard to the ordinary course of natare. 
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For cases to fall within cl. (3), it is not necessary that the offender 
intended to cause death, so long as the death ensues from the intentional 

bodily injury or injuries sufficient to cause death in the ordinary course of 
nature. 

Even if the intention of the accused was limited to the infliction of a 
bodily injury sufficient to cause death in the ordinary course of nature and 
did not extend to the intention of causing death, the offence would be murder. 
Illustration (c) appended to S. 300 clearly brings out this point. 

Clause (c) ofS. 299 and clause (4) of S. 300 both require knowledge 
of the probability of the act causing death. Clause (4) of S. 300 would be 
applicable where the knowledge of the offender as to the probability of death 
of a person or persons in general—as distinguished from a particular person 
or persons—being caused from his imminently dangerous act, approximates to 
a practical certainty. Such knowledge on the part of the offender must be 
of the highest degree of probability, the act having been committed by the 
offender without any excuse for incurring the risk of causing death or such 
injury as aforesaid. 

From the above conspectus, it emerges that whenever a court is confront¬ 
ed with the question whether the offence is ‘murder* or culpable homicide 
not amounting to murder* on the facts of a case, it will be convenient for it 
to approach the problem in three stages. The question to be considered at the 
first stage would be, whether the accused has done an act by doing which he 
has caused the death of another. Proof of such causal connection between 
the act of the accused and the death, leads to the second stage for consider¬ 
ing whether that act of the accused amounts to "culpable homicide’* as 
defined in S. 299. If the answer to this question is prima facie found in the 
affirmative, the stage tor considering the operation of S. 300, Indian Penal 
Code, is reached. This is the stage at which the Court should determine 
whether the fficts proved by the prosecution bring the case within the ambit 
of any of the four clauses of the definition of 'murder* contained in S. 300. 

If the answer to this question is in the negative the offence would be 'cul¬ 
pable homicide not amounting to murder^ punishable under the first or the 
second part of S. 304, depending,, respectively, on whether the second or the 
third clause of S. 299 is applicable. If this question is found in 4he positive, 
but the case comes within any of the Exceptions enumerated in S. 300, the 
offence would Still be 'culpable homicide not amounting to murder’, punish¬ 
able under the first part of S. 304, Penal Code. 

The above are only broad guidelines and not cast-iron imperatives. 

In most cases, their observance will facilitate the task of the Court. But 
sometimes the facts are so intertwined and the second and the third stages so 
telescoped into each other, that it may not be convenient to give a separate 
treatment to the matters involved in the second and third stages. {State of 
Andhra Pradesh v. Rayavarapu Punnayya, A. I. R. 1977 S. C. 45). 

Circumstantial evidence.—In dealing with circumstantial evidence there 
is always the danger that conjecture or suspicion may take the place of 
legal proof. U is, therefore, right to remember that in cases where the 
evidence is of a circumstantial nature, the circumstances from which the 
conclusion of guilt is to be drawn should in the first instance'be fully estab^ 
lished and all the facts so established should be consistent only with the 
hypothesis of the guilt of the accused. Again, the circumstances should be 
of a conclusive nature and tendency, and they should be such as to exclude 
every hypothesis but the one proposed to be proved. In other words, there 
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must be a chain of evidence so far complete as not to leave any reenable 

1952 S. C. R, 1091). , , _., , 

It is true, that in a 

various links in the chain of eviden^ cieany likelihood of the 

S't'rstTthin sx' 

stantial evidence ” u- ^be perpetrators of the offence and 

accused and ’^ith the innocence of the accused. 

(£rLrS/^ ^tfutderlhad, A. I. R. 1^56 S. C. 316). 

be the basis of ^ conwtion the accused 

S^a^s^thTfactsUeHt a whole do not admit of any inference but of h,s 

rrH^nt wholly on circumstantial evidence, the Court 

Id a case the basis thereof must be firmly satisfied ; 

before recording a the inference of guilt is to be drawn, 

(a) that the circumstance^ a shadow 

have been ^^-cumsunces are of a determinative tendency unerring- 

of doubt ; (b) tha the accused ‘ and (c) that the circumstances, 

ly pointing towards the f . j of explanation on any reasonable hypothesis 

a against him. v. St.a 

of Uttar Pradesh, 1976 (1) S. C. J. 220]. « , 

r u vrv.im^tantial evidence in a particular case is sufficient 
Whether the circumsta ^ dino that an offence has been committed, 
and safe «oongh to warrant a flcts and not of law. So is the 

is a question ^hich belongs to «e reasons to believe that such an 

question whether the abused tacw or n ^ 

offence has been committ^ed ™*^Xele ° it is a question of fact. [Kodali 

ment of the accused s mind NevertUeles^^ 

Purnachandra Rao v. me rwt 

Q p J 3in. 

f mnrive is of great importance in circumstantial evidence 
Question of «uch motive the Court should carefully exam- 

and where there is absent in favour of the ac.ciised. But 

iae this absent of orooer allowance for it and giving due weight to 

nevertheless, i“d that the circumstances are such that they can lead 

it. if the makes the accused guilty, then absence of motive 

L“nnol° vHt^tf Ihe conviction. Urun K.'r.ar Banerjee v. State. A. 1. R- 

1962 Cnlcutta, 504). principle fr.lsui m wmfaUus tnomntbus 

It is now well .se't'ed .aii t .p disengage 

does not “PP‘y *°.^\‘™hMd t^ sift the grain from the chaff instead ofW^j°8 
the truth from ,‘h° prosUution case in its entirety merely on the 

b^^^of “rTw fnStTet. (Xesboram Bora.. The State of As-tam. A. I. R- 

1978 S. C. t0y6). 
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/(^7 Culpable homicide by causing death of person other than 
perslm^hose death was intended. —If a person, by doing anything 
^^hich he intends or knows to be likely to cause death, commits 
culpable homicide by causing the death of any person, wliose 
death he neither intends nor knows himself to be likely to cause, 
the culpable homicide committed by the offender is of the 
desci’iption of which it would hate been if he hatl caused the 
death of the person, whose deatli he intended or knew Ivimself to 

be likelv to cause. 

COMMENT —Section 301 declares a lule deducible from Ss. 299 and 300. 
It states that the quality of the homicide, that is whether it amounts to murder 
or not, will depend on the intention or knowledge which the offender had in 
regard to the person intended or known to be likely to be killed or injured 
and not with reference to his intention or knowledge with reference to the 
person actually killed./Thus S. 301 clearly makes the cu pable homicic^e 
murder notwithstanding the fact that there was no intention actually to comniit 
the murder of the deceased particularly. In a case the accused can be 
rightly convicted under S. 302. {Ballon v. State, A. 1. R. 1955 All. 626). 
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302. FunishmrU for murder.--Whocvcv commits mui^er 
shall be punished with death, or imprisonment for hie, and shall 

also be liable to fine. 

COMMENT ^ „ 

Penaltv —In a case of murder, the death sentence should ordman^ 

be imposed uidess the ;:Di Bm th^Stton 

r sit.-?!?* s«*.. s.l v 

A. 1. R. Iv53 S. C. 363). 

j . «f* Q 1A7 Criminal Procedure Code. loyo. 
After the amendment of S. 367 754 m) in the 1973-Code, the 

by Act XXVI of'955,and the provision of S_354 W 

former rule ‘hat the normal P^shmem^ sentence awarded 

operative, and the Court ^special reasons for such sentence, 
and, in the case of „^:g*akable legislative emphasis is on life 

Under the 1973 -Code the f^ntence an exception to be 

A. I. R. 1974 S.C. 

799, Per Krishna Iyer. J.] created any 

. No exemption under Penal exemption from death 

special categories or closes o ^ on^ peculiarity 

sentence as a matter ot rigni. person to claim exemption from capital 

is mentioned in S. 302 as says ‘^whoever 

punishment I®. niched with death or imprisonment for life and 

commits murder shall be word “whoever’’ forbids any ciassificatipa 

shall also be liable to fine. a or any other ground 

of murderers into question of appropriate sentence after 

for the purpose of decioing m 

conviction. . . to prove a motive docs not neces- 

Motive.—In a motive for the crime. The circumstances of 

sarily mean that '^^odvelcss is not a ground from which the existent 

an act being apparently mou ^ homicidal tendency can be inferred. 

ofa powerful or irresistible m prompt the act. 

MoUves exist of human mind. (5ww v. i)urgflc/wrmi, A. I. R. 

Mysterious is the worKiujs 

1963 Orissa, 33). necessarily acts of mad and unhinged 

Motiveless unable to collect satisfac'oi^ evidence on the 

people. That docs not call for any leniency and indeed 

motive behind the crime. prefer, in order to reduce thc.gravity of their 

were this so, leading to the crime. (Per Cbanorachud and 

acts, to suppress the mo Sharma v. 5far*^ of Madhya Pradesh, 1976 

Bhagwati, JJ. m 
(ll)S.C.J.91]. 

Validity._The matter with regard to the constiiMiional 

Constitutional before the Consiituiion fifc>:.cii of 

validity of the ground that the discretion given to cbe trsal judge 

the Supreme alternative sentences, vt2..'a sentence of ceath or impris- 

to impose any or in ^ 302 , was a conferment of arbitrary power without 

onmont for Ih« exercise of that power. On October 3. 1972, ibc 

any ^L»ua the issue by declaring the death sentence as constitut- 

Supreme Conn sc ^ various contentions raised by the appellant, the 

ional. While re>9vtw>e 
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Court observed that the law vests the judge a wide discrection in the matter 
of passing a sentence and he keeps in view all the aggravating and mitigating 
circumstances which would be different in each case. There was thus no 
question of infringement of the right to equality. The Court also held that 
the infliction of death punishment was not 'unreasonable* or 'not in public 
interest* under Art. 19 (1) (a) to (g) since the accused was given full 
opportunity to defend himself. It rejected the plea that capital punishment 
was repugnant to the Constitution. 

The question of sentence is a matter of judicial discretion. The 
relevant considerations in determining the sentence, broadly stated, include 
the motive for and the magnitude of the offence and the manner of its 
commission, fn our country where the Constitution guarantees to all indivi¬ 
duals freedom of religious faith, thought, relie. ^nd expression and where no 
particular religion is accorded superior status and none subjected to hostile 
discrimination the commission of offences motivated only by the fact tl at 
the victim professes a different religious faith cannot be treated with leniency. 
[Dharma Ram v. State of Maharashtra, 1974 (11) S. C. J., 349]. 

Norms for death Sentence.—On February 11, 1974, the Supreme Court 
in the course of its verdict in the Ediga Anamma case, which was an appeal 
from the decision of the Andhra Pradesh High Court against the death 
sentence, modified the prevailing judicial approach to crime and punishment. 
Rejecting what it called a monolithic theory of the deterrent efficacy of 
threat of death, the Court sought to objectify and apparently enlarged the 
positive indicators against capital punishment in current Indian law. It 
advised in favour of abandoning retributive ruthlessnes: amending the 
deterrent creed and accenting the trend against the extreme and irrevocable 
penalty of putting out life. It observed that while deterrence through threat 
of death may still be a promising strategy in some frightful murder¬ 

ous crime,, to espouse a monolithic theory of its deterrent efficacy is un^ien- 
tific. in contemporary India, the via media of legal deprivation of lire oeing 
the exception and long deprivation of liberty the rule fits the social mood 
and the direction of the penal and processual laws. A legal policy ° 

death could not be left for ad hoc mood or individual predilection. ’ 

ing positive indicators against death sentence under Indian law currently. 

Court observed that where the murderer is too you^ or too old. the elemenoy 
or penal justice helps him. Where the offender suffers from socii^conomtc 
psychic or penal compulsions insufficient to attract a legal exception 1 
downgrade the crime into a lesser one. judicial commutation is permissi^ 
Other general social pressures, warranting judicial notice, with dn extenuating 
impact may, in special cases, induce the lesser penalty. Extraordinary features 
in the judicial process, such as that the death sentence has hung over the 
head of the culprit excruciatingly long may persuade the court to be compas¬ 
sionate. Likewise if others involved in the crime and similarly situated have 
received the benefit of life imprisonment or if the oftence is only constructive, 
being under S. 302 read with S. 149, 1. P. C.. or again the accused has acted 
suddenly under another’s instigation, without premeditation, perhaps^ the 
court may humanely opt for life, even like where a just cause or real suspicion 
of wifely infidelity pushed the criminal into the crime. On the other hand, 
the weapons used and the manner of their use, the horrendous features of 
the crime, and the hapless, helpless stale of the victim and the like, steel the 
heart of law for a sterner sentence. 

An appeal, against a death sentence is different from an ordinary crF 
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minul appeal. In a ‘d® fo7fnterfering w'^ith tli'nidgment of 

felt that there is no sufflci^t gro d l sentence it is essential for 

the trial court. But ®P'^“' 3 ‘'Sment independent of the conclusion of 

the appellate courts to reach consider the proceedings of the 

“S'” “1 ,j.. 

iXlSd COuri. u. 1074^ 

Supreme Court on July io, f- of ^jne persons 

Where gruesome murders wipi g committed by the accused with u 
including aged parents and two ^ . accused was neither demented nor 

de^ afe motive of wrongful gam and the accused ^ ^ 

wc?e^- in“at^u‘a^;eK“? 

r^rdedTthe H^gh Court and was Bnancially in straits 

„u.l and diabol;'* S",?,',’s. C. 242)1. 

Andhra Pradesh, A. . • ore-planned and cold-blooded but were 

Where the murders were not o WP e^P ^pp^u^nt was not an immature 

./v»c rtf treachery of the worst kind commission of the murders, 

acts gQ years old M the were unable to think that 

^rson as Supreme Court there were special reasons which 

1 ! recorded A I R ^7 S. C. 2407], 

si'o “i c/™ A 

^?dict The winds of PC“°*X js still permissible in the punitive pharma- 
in S 302 binds and death P®“? [-ent of precedents and relevant catena of 
^poeiaof India. other, persuade us to hold that even as 

iJrnpnt facts personal, social ana ..^y ^ 762). the lesser penalty of hie 

rSuX: v" state of CrSe punishment here. \sr,randan v. 

'^m^PTamtl Nadu. 1978 Cr. ^ majority judgment while 

The Supreme Court, on ^ Kunjukunju Janardhanan and Sheo 

allowi.ig the appeals of Rajmd Pr^^ sentence to life ‘“Pt'^Pttment, frorn 
Shankar Dubey and redu^g r canalised the sentencing discretion 

a judgment of the '^*\‘'“‘*^fidd®own tangible guidelines when and why shall 
capital down the following principles . 

The Supreme Court g 345 C.. have to be read 

De«"f®,Pfe and hblrty reasonable as penal panacea. 


270 INDIiJ^ PBNAL OODB (S, 303 

3. The personal and social, the motivational and physical circumstan- 
0 es of the criminal are relevant factors. 

4. Planned and motivated crime is another circumstance for awarding 
death penalty. 

5. Killing of .oflBcers of law, like policeman on duty, soldiers and like 
with a'planning deserves death penalty. 

6. Special reasons for imposing death penalty must apply to crime as 

such, not the criminals. « 

The Court observed that the death penalty is the last step when a 
murderer was not likely to be cured within a reasonable spelt and tends to 
murder others, even in jail or immediately after release. 

Mr. Justice A. P. Sen, in his dissenting judgment said that when a man 
commits a crime against society, by comriiilting a diabolical, cold-blooded 
pre-planned murder of an innocent person, the brutality of which shakes the 
conscience of the Court, he must face the consequences of the act. Such a 
person forfeits hrj right to life. 

The majority judgment was delivered by Mr. Justice V. R. Krishna Iyer, 
and the bench which heard the appeal included Mr. Justice D. A. Desai. Mr. 
Justice Iyer and Mr. Justice Desai observed that if justice under the law 
justifies the lesser sentence, it is an abdication of judicial power to inflict the 
extreme penalty. In their view, murders are regrettable, indeed terrible. 
Bat it is no social solution to add one more life lost to the list. It is cheaper 
to hang than to heal but Indian life—any human life—is too dear to be swung 
dead save in extrem'fe circumstances. 

Mr. Justice A. P. Sen, on the other hand, held that the question whether 
the scope of such sentence should be curtailed or not is one for Parliament 
to decide. It is not proper for the Court to trench upon the President’s and 
Governor’s prerogative to grant pardon or reprieve in taking upon itself the 
commutation of death sentence which is imposed on the facts and in the cir¬ 
cumstances of a particular case, because there is a doubt that the executive 
may commute the sentence ultimately, or by one’s views as to utility of a death 
penalty. 

303. Punishment for murder by lije^convict —Whoev'er, being 
uiulcr i'.cuttii e (>f imprisonment for life, commits murder, shall 
be punished vviili death. 

Comment 

Scope of S. 303.—Section 303 cannot be confined only to cases where 
a person undergoing sentence of imprisonment for life actually and in fact 
himself commits an act which results in the death of the victim. The said 
section would apply even in cases where a person undergoing sentence of 
imprisonment for life is convicted either under S. 30.3 read with S. 34 or 
under S. 303 read with S. 149. 

The legal effect of such conviction in either case is that he must be 
deemed to have committed the murder as much as the actual murderer has. 
{Mahabir Gope v. State of Bihar, A. I, R. 1963 Supreme Court, 118). 

The words "whoever.commits murder” in S. 303. 1. P. C. must 

mean "whoever is proved to have committed murder” and not "whoever is 
alleged to have committed murder”. The proof of murder consists in the 
final judgment of conviction and. therefore, until such judgment is recorded 
it is impossible to predicate that the accused has committed murder. Thus, 
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_ « 1 r ^ ^'linder 'scnteiice of jniprisonnieDt for life 

when S. 303 speaks ofapor.o tix^-uiible seiucnce of iiiiprisonmeiu 

it ractm. a petsou aoder .in opcK use _ .a uu bU ^ejvu^ ,,,cmable and 

for life. A sentence once Mupo.ed bn^UKr^.a such a 

therefore the court comicting sentence of death by the application ot 

sentence into account for ‘“f Pradesh^. I R 1970 S. C. 

S. 303. {Ditlp Kttmdr Sharma Suite o; 

133). 

, .. Ku >4 life convict punishable with death, with 

Section 303 makes murde y ^jj^^lished that at the time of commit- 

no alternative s under a sentence of life imprisonment the 

ting the murder, the prison the sentence of death, aotwithstanding 

Court has no discretion but to which by normal judicial standards 

the existence of mitigatmg Cl justify the imposition of the capital 

and modern notions the ^section is Draconian in seventy, 

penalty. Viewed ^^om this as^c^. x ^ provision must be 


the provision should not teg expression ‘sentence >“ ‘''e 

light of these principles the ^nnowtjo ^^^^^^^^ life' must be restricted 

phrase 'being under -.i„sjve and ultimate so far as the judicial 

to a sertence which is sentence of life imprisonment which at ‘be [iito 

remedies are concerned A sentenc jj defeasible or capable of 

of the commission of .""Annulled or undone by way of appeal, revision 

being, or liable to be aw is outside the purview of the phrase, 

or ofher judicial process knownjo^^aw,^ ^ 3P3_ j p ^ The 

"being under sentence ,ation of the expression so as to includ? a 

adoption of the wider “‘“P^^[?“ate in the judicial process but is still being 

sentence which is “ jna and annulled by having recourse 

impeached or ‘S f being i strange, unreasonable and 

to judicial remedies available at all, ^ element of dtreoncerting 

sr ct s, c. 

I r*^FiA rr^ates a most aggravated form of offence 
Section 303 . Indian P®"® . ’ sentence of imprisonment for life to be 

when committed by a person ^der *nie ^ 

punished only with d®?**'’a Hfer '^beyond the pale of judicial contro- 
must be actually and irrevocably second offence of murder to be visited 

Trsy a? the time of of the secoitd o ^ 

with the penalty of ‘‘®®%““A®he Ua” of commission of the second Jnfd®^ b® 
had already been „ come within the lethal clamp ot sMtion 

would cease to be an actual h er t ^ warrant for introducing a 

a .rK '<• p" 

"" A p.»» —•< ■«, srucr' ‘jSi.-cS—K pSE 

Goverment by remission o^^ ^^^.^ode) does "Ot continue to te ^"<J®' 

[^°n^e%V*fmpri rtoernof^ “ S‘Ts 

with or without ®°^‘'°“;ei^ed on 28lh Mar^, 1977, 1977 (1) Supreme Court 
foTnl^efo? Recent Cases, p. 34,. 
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fiij Supretiie Court has further held that a person sentenced to impris- 
onmcnt for Ute but released later by the Government by conditional remission 
of the sentence under S. 401, Cr.. P. C., 1898, cannot b. under a sentence of 
iinprisionmeut for life at the time of commission of a second murder by him 
during the unexpired period of his imprisonment. The Court ruled that an 
accused cannot be under a sentence of imprisonment for life at the time of 
cornmission of the second murder unless he is actually undergoing such a 
sentence or there is legally extant a judicially final sentence which he is bound 
to serve without the requirement of a separate order to breath life into the 
sentence which was otherwise dead on account of remission under S. 401, Cr. 

r. 189o. 


Punishment for culpable homicide not amounting to murder* 
“—Whoevei' commits culpable homicide not amounting to murderi 
shall be punishe d with^npriso nment for life, or imprisonment of 
either description for a term which may jc^tend t o ten years, and 
shall also be liable to fine, if the act by which the death is^used 
18 done with the intention of causing death, or of causing such 
bodily injury as is likely to cause death, 

or with impiisonment of either description for a term 
which may extend to ten years, or with fine, or with both, if the 
act is done with the knowledge that it is likely to cause death, 
but without any intention to cause death, or to cause such bodily 
injury as is likely to cause death. 

COMMENT 

Section 304 lays down that in case 'of culpable homicide not amounting 
to murder, (1) if the act by which death is caused Is done with the intention 
of causing death, or of causing such bodily injury as is likely to cause death, 
the punishment is imprisonment for life or ten years* imprisonment, (2) but 
if the act is done with the knokvledge that it is likely to cause death, 
although without any intention to cause death or such bodily injury as is 
likely to cause death, the punishment may extend to ten years* imprison¬ 
ment and/or fine. 

Applicability,^—Section 304 applies to the following classes of cases ; 
(1) when the case falls under one or the other clauses of S. 300 but it is 

exceptions to that section ; (2) when the injury caused is not 
^ • higher degree of likelihood which is covered by the expression 

s^ufflcient m the ordinary course of nature to cause death’*, but is of lower 

degree or likehhood which is generally spoken of as an injury *‘likely to 
cause death , and the case does not fall under cl. (2) of S. 300, and (3) when 
the act IS done with the knowledge that death is likeiy to ensue but there 
IS no intention to cause death or an injury likely to cause death. In such cases 
there may be either no intention to cause any injury at all or there may 
be an intention to cause simple or grievous hurt but not an injury to cause 
death. {Behari v. State, 1952 A. L. J. 546). 

. 1 * * 1i arose between the two parties, the accused 

fired his gun in the air to scare away the opposite party and in that act one 
stray pellet caused gunshot wound to a member of the opposite side which 
proved fatal, the accused must be deemed to have caused the death of the 
deceased with the knowledge that he was likely by such act to cause death 
but without knowing that the act was so imminently dangerous that it 
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must, ia all probability, cause death or such bodily injury as was likely to 
cause death, and commits an offence under Part 2 of S. 304. {Ajmer Singh 
V. State, A. 1. R. 1955 Punj. 13). 

When a wife or mother or married sister, under the protection of 
the husband or son or brother, is caught in the act of having sexual in¬ 
tercourse with a stranger, the killing of that stranger by the husband, son or 
brother before there is time to get over the sudden anger would be only an 
offence under S. 304, 1. P. C, But a person who is not the guardian or 
custodian of a woman would have no similar right to ki 1 her and claim to 
be convicted only under S. 304, I. P. C. {In re. Jamaluddin, 1955 I M. L. J. 

471). 

The fact that no injury was inflicted or any vital part of the body of 
the deceased goes to show in the circumstances of the case that the intention 
of the aDoellant was not to kill the deceased outright. He inflitced the in- 
luries not with the intention of murdering the deceased, but caused such 
bodily injuries as. he must have known, would likely cause death having re- 
gfrd to the number and nature of the injuries. The Pjoper section under 
which the appellant should have been convicted was S 304 (1) and not S. 302. 
(lC(V>ur Singh v. State of Pepsu, A. I. R. 1956 S. C. 654). 

It cannot be denied that when the two appellants went to their houses 
and brought spears with them and caused injuries to the deceased after 
chains hfm with deadly weapons like spear they would be deemed to have 
in “ndfd to cause such bodily injuries as are likely to cause death a„d accor^- 
itifflv the conviction of the appellants under S. 304. l. P.O. (nrst part) was 
iwfr^tly correct. {Charan v. The State, 1959 A. L. J. Summary of cases, 

p. 83). 

Sections 304 and 34.—U is logically wrong to hold that S. 34 can never 

K- to a case under the second part of S. 304. A person commits an 

nffeSef unde? S 304 when he intends to cause an injury which is not neces- 

^^ly faUl bu^^^ intention to do 

is ©resent although not the intention to commit murder. The mten- 

other peKons. The knowledge that an injury is fatal may ^ 

u tf that be so then a person can be held vicariously liable 

fnder\hfseiond“pan of S. 304. tv. C. (Sukhla, .. State. A. I. R. 1963 
Punj. 262). 

loluries not ioimedlate cause of death in medical sense.-In order 
a oerson should be held responsible for having caused the death it is not 
‘ f,™ that his act should be the immediate cause of death in medical sense. 
Thus iPp caSles to Q injuries likely to cause, death ^d as a result of such 
• • it is necessary to perform an operation on Q the injured man and 

ihl JSiired man dies as a cumulative result of the original injures as well ^ 
lu Ifn^ation P must be deemed to have caused the death of Q becuse the 
I^raUon tscif was necessitated by what he had done and, therefore, ho 
^ £ hM to be the cause of the operation itself and the consequential 

death. {Narsi Bechar v. State, A. I. R. 1962 Gujarat. 77). 

Bodily iDjury sufficient in the ordinary course of nature to cause 
death —Broadly speaking, courts have no distincUon between two tyj^ of 
cases ; first, where the intervening cause of death, bke pentomtis, is only a 

35 
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remote and a rather improbable consequence of the injury : then it can be 
said that the injury is one which may, in particular circumstances, result in 
death, but which may not in ordinary course of nature be likely to lead it. 
Secondly, there is the type, where the so-called complication which is the 
intervening cause of death is itself a practically inevitable sequence to the 
injuiy. In that event, the probability is very high indeed, amounting to 
practical certainty : that is, death is a result in due course of natural events. 
A deep abdominal thrust with a knife followed by injury to the internal 
organs is practically certain to result in acute peritonitis causing death. It is 
clearly a case of murder under S. 302 and not merely of culpable homicide. 
{Manajar Allabux v. State^ A. 1. R. 1962 M. P., 244) 

1 he tests laid down by the Supreme Court in Virsa Singh v. The State of 
Punjab, A. I. R. 1958 S. C. 465, have often been adopted as the guideline to 
find out whether an author of an injury which on objective test has been found 
to be sufheient in the ordinary course of nature to cause the death of the 
victim had intended to cause that particular injury which caused the death. 
The question in such a case which falls for deterrainaiton is whether the 
causing of the fatal injury was accidental or unintentional or whether some 
other kind of injury w.i:> intended to be inflicted by the assailant. Ordinarily 
and generally once the existence of the injury is proved, the intention to 
cause it will be presumed un'.esN the evidence or the circumstances warrant 
an opposite conclusion. [Hurdev Singh v. The State of Punjab, (1975) I S.C.J. 
459). 

Sudden Quarrel and abe<ror instigating another co-accused.—At an 
assembly of villager^ in connection with some Puja there was a quarrel be¬ 
tween the deceased and accused No. I and accused No. 2 and as a result 
the latter asked his son accused No. 1 to beat the deceased. Accused No. I 
thereupon took a log of wood lying nearby and gave a heavy blow on the 
head of the deceased causing fracture of the temporal bone and ultimately 
resulting in his death. According to medical evidence the injury caused was 
sufficient in the ordinary course of nature to cause death. The accused were 
convicted under S. 304, Part II and S. 304 Part 11/114, I. P. C. respectively. 

(i) It was held by the High Court that the conviction of accused No. 

1 under S. 304, Part II, was correct. 

(ii) Section 114, I. P. C., applies to cases where a person abets com¬ 
mission of the offence some time before at a different place and also remains 
present at the time the offence is commited. But in the instant case the 
accuced No. 2 was present on the spot and it was at his instigation that the 
offence was committed. Therefore, the appropriate section would be S. 109 
and not S. 114, I. P. C. Since the act of accused No. 1 could not be said 
to be a probable consequence of the abetment by accused No. 2, S. Ill, 
I. P. C., was also not applicable and therefore accused No. 2 could not be 
coDvictc-d for abetment of an offence under section 304, Part II. At best he 
could be convicted only under S. 323, read with S. 109, 1. P. C. {Uanboo v. 
State, A. 1. R. 1962 M P. 91). 

Where the debased trespassed on the land of the accused and assaulted 
the co-aecu^cd which provoked the accused and he purporting to act in self- 
defence, assaulted the deceased and caused death, the accused must be deemed 
to be guility only of exceeding the right of private defence as neither accused 
received any injuiy. He was, therefore, liable to be convicted only under 
S. 304, Part II, for having exceeded the right of private defence and not under 
S. 302. {Keshoram Bora v. The State of Assam, A. I. R. 197» S, C. 

1096). 
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J3fl4«A|^ (lausin^ death by negligence. —Whocvei* causes the 
death oi' any person by doing any lash 01 licgligeiit *u.t not 
amounting to culpable homi- ide, slnill be punished with impri- 
sonment ot eithei description tor a tciTn which niay extend to 
two yeats, or with fine, or with botli. 

COMMENT 

Section 304-A of the Penal Code carves out a specific offence where 
death is caused by doing a rash or negligent act and that act does not 
amount to culpable homicide or murder. Section 304-A totally excludes the 
ingredients of S. 299 or S. 300, Indian Penal Code. Doing an act with the 
intent to kill a person or knowlenge that doing of an act was likely to 
cause a personas death ar<°i ingredients of the offence of culpable homicide. 
When intent or knowledge as described above is the direct motivating force 
of the act complained of, S. 304-A has to make room for graver and more 
serious charge of calpable homicide. [State of Gujarat Haidarali Kalubhai 
(i976) H S. C. J., p. 173,1 

The provisions of the above section apply to cases where there is no 
intention to cause death and no knowledge that the act done in all prob¬ 
ability would cause death. It only applies to cases in which, without 
any such intention or knowledge, death is caused by a rash or negligent 

act. 

In order to establish a charge of negligenc i under S. "04-A of the Penal 
Code, it must be established that the aocideni was the direct result of the 
negligence or rashness of the accused. A far higher standard of proof of 
negligence or rashness in a criminal prosecution is required by the Courts 
in England, because the offence then is that of manslaughter if death is 
caused. But in respect of the offence under Ss. 304-A and 337 of the Penal 
Code, the same standard cannot obtain thoug i no doubt the guilt must be 
proved beyond reasonable doubt. {State v. Bhatchaudra IVaman Pethe, A.l.R. 
1966 Bom. 122). 

Problems. while out shooting with B in a jungle, got separated 

fromTJim, and^fter seeing something move in the jung'.e, but without wait¬ 
ing to see what it was, fired and shot B. Is A guilty of dny offence ? If so, 
of what offence- ? ' ' 

A is guility of the^ffence of causing death by negligence punishable 
under S. 304-A I. P. C. There .was neither the intention to .cause death, 
nor the knowledge that the act done- in all probability would cause B’s 
death, but he was grossly negligent in not waiting to see what wa:; moving 
before firingjji? shot. 

in charge of a police station the vicinity of which was 
beiiVhTOubled by thieves. On one occasion a thief had fired at A. It was 
reported to A that three thieves had been prowling about. A saw a mun 
crouching under a tree and thinking him to be a thief fired at him and 
killed him. The man was a coolie. What offence, if any, has A com¬ 
mitted 7 

On similar facts it was held in Waziruhama Khan {] A.Vf. ?56) 
ihat A was^uilty of a most rash act under S. 304-A of the Code. 

was driving a lorry at the speed of about twenty miles an hour 
when*^ was passed on his right side by another lorry going fast, which 
«vent on to the kachcha part of the road and raised a great cloud bf dust 
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which completely blinded the driver A and his the road from him. A did 
not stop but proceeded further, with the result that he drove the lorry on the 
right side of the road and collided with another lorry whereby ^vcral per¬ 
sons were injured and received grievous hurt of whom one died, wnai 

offence had A committed ? 

On similar facts in Abdul Qayyum (1940 Lah. 646) it was ^Id that A 
was guilty of a rash and negligent act under S. 3(M-A. I. P. C. 1 he coun 
observed^ that when there is heavy vehicular traffic on the road and the 
is invisible in a cloud of dust, it ought to be clearly recognised that it is the 
duty of all motorists under these conditions to stop their cars. To continue 
y driving must obviously be dangerous when it is impossible to see anything at 

all in tto^cighbourhood. . ^ . 

^ A pointed a gun at B without previously cxamimng "er n was 
loaded or not. and it accidentally went off and killed B. Wha^ffence, if 
any. has^ committed ? ^ 

Ais guilty of gross negligence and liable under S. 304-A, 1. P. C. 

It was observed by the Allahabad High Court quoting with approval the 
observations of Ratan Lai (Law of Crimes. Edn. 15): 

"Manslaughter by negligence occurs when a person is doing anything 
dangerous in itself, or has charge of anything dangerous in itself, and con¬ 
ducts himself in regard to it in such a careless manner that the jury feel that 
he is guilty of culpable negligence, and ought to be punished.** 

"Death should have been direct result of a rash and negligent act 
of the accused and that act must have been the proximate and efficient 
cause without the intervention of another’s negligence. It must have been 
the causa causam ; it is not enough that it may have been the causa sine qua 


non. 


"The rash and negligent act means the act which is the immediate 
cause of death and not any act or omission which can almost be said to be a 
remote cause of death.** 


There is no doubt in my mind that a motor lorry or motor car is in a 
sense a highly dangerous weapon, but 1 cannot conceive that ifA is driving 
along a road and B suddenly springs out from behind a tree and comes in 
front of the car or lorry and is knocked down and killed, it could possibly 
be said that a charge under S. 304-A was substainable against A, the driver 
of the car or lorry. On the other hand, if A is driving a lorry a long a road 
and sees B in from of him walking in the same direction quietly and along 
the left hand margin of the road, A sounds his horn and drives on as if 
it would be the inevitable result of the warning having been given that B 
would step out of the road but B being deaf did not step out of the road 
and was knocked down and killed, in that case A would have committed 
an offence under S. 304-A because there is in such a case a culpable negli¬ 
gence. A is not entitled to assume that B has heard him and he is not to 
assume that even if B has heard him B will think it necessary to step off the 
smooth portion of the road of which he is occupying no more than is necessary 
for him and to travel by the rough portion at the side. {Chandra Prabhakar 
V. Emperor, A. I. R. 1942 All. 328). 


In order to impose criminal liability under S. 304-A. it is essential to 
prove that dea^h must have been the direct result of the rash and negligent 
Lt of the accused. The act of the accused must be the approximate and the 
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efficient cause without the intervention of any other circumstance. It must be 
causa cousans and not merely the cau<!a sine qua non. (Jothur Mia v. State, 
A. 1. R. 1954 Assam 169). 

Mere carclessuess is not sufficient for fixing criminal liability. Section 
304-A. like other sections of the Penal Code, requires a mens rea or guilty 
mind. Where the rashness of the accused consisted in venturing to drive in 
a crowded thoroughfare a defective car whion had no horn and the brakes 
of which were entirely defective, knowing himself to be still a novice and 
where in his trying to overtake vehicles his ca** overran a girl passerby wltich 
ended in her death, the driver is guility of criminal rashness and criminal 
negligence under S. 304-A and S. 338. 1. P. C. {Dhanji Vatlabhda^ v. State. 
1953 Cr. L. J. 94). 

The concept of meam' rea" and the descriptions of the state of mind in 
S. 304A, Penul Code, are far more helpful than the notion of degree.s of 
negligence in defining and explaining the degree of negligence or rashness 
which distinttuishes a criminally culpable wrong from a tort, invol\iDg a 
civil liability'' only ; one is almost compelled to say that criminal negligence 
or rashness is one which requires a particular 'mens rea . Difficulty in read¬ 
ing words such as ‘grossly’ or ‘highly’ before the words ‘rash’ or ‘negligent 
in S. 304A is that such qualifying words could easily have been used by the 
legislature but are not there. Applying a svell recognised principle of inter¬ 
pretation, tne absence of such qualifying words must be deerned to be inten¬ 
tional. Bui, applying an equally well recognised principle, tl^ requirements 
oi mens rea can be read into a provision creating a criminal offence and pro¬ 
ceed to specify what this means with reference to a particular provision. It 
is, therefore, preferred to conceive ot criminal rashness or negligence in terms 

of the required means rea.^^^ 

Distinction between civil and criminal llahUity.—Before a conviction can 
be had under S. 304-A a very high degree of negligence must be found, negli¬ 
gence which must amount to recklessness or utter indifference to consequen¬ 
ces and not merely negligence of tort. 

Rashness and negligence are not the same things. Mere negligence 
cannot be construed to mean rashness. There are degrees of negligence and 
rashness and. in order to amount to criminal rashness or negligence, one 
must find that the rashness has been of such a degree as to amount to take 
hazard knowingly that the hazard was of such a degree that injury was most 
likely lobe occasioned thereby. The criminality lies in running the risk or 
doing such an act with recklessness and indifference to the consequences. 
Criminal negligence is a gross and culpable neglect, that is to say, a failure 
to exercise that care and failure to take that precaution which, having regard 
to the circumstances, it was the imperative duty of the individual to take. Culp¬ 
able rashness is acting with consciousness that mischievous consequences are 
likely to follow although the individual hopes, even though he hopes sincere¬ 
ly, that such consequences may not follow. The criminality lies in not taking 
precautions to prevent the happening of the consequence.s in the hope that 
they may not happen. The law does not permit a man to be uncautious on 
a hope however earnest or honest that hope may be. (Shiva Ram v. State. 
A. 1. R. 1965 Allahabad, 196). 

If a pedestrian suddenly crosses a road without taking note of the 
aDoroaching bu-s there is every possibility of his dashing against the bu^ 
without the driver become aware of it. The bus driver cannot save acciJeni. 
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however slowly he may be driving and, therefore he cannot be held to be neg¬ 
ligent in such a case. {Mahadeo Hari Lokre v. The State of Maharashtra, 
A. 1. R. 1972 S. C. 22'). 

In a prosecution for an offence under S. 304-A, the more fact that an 
accused contravenes certain rules or regulations in the doing of an act which 
causes death of another, does not establish that the death was the result of 
a rash or negligent act or that any such act was the proximate and eflBcierit 
cause of the death. The act causing the death must be the coww caxtsans : it 
is not enough that it may have been the causa sine qua non, {Ambalat D, Bhats v. 
The State of Gujarat. A. I. R. 1972 S. C. 1150). 

^ Rash and negligent act in ferrying passengers In river In floods.—Where 
a ferry contractor who had not taken a licence for the ferry service across 
the river after the expiry of his previous licence, took the risk of putting the 
boat in water and ferrying passengers and transporting them, as floods in the 
river were receding, and there was a heavy wave which dashed against the 
boat and capsized it resulting in the loss of lives, the accused is guilty of rash 
and negligent act under S. 304-A. Even though floods had receded neghpnce 
lay in taking the risk of the boats being hit by the waves and it will be no 
answer to say that on all previous trips on that day the boats had escaped any 
such accident. It was the duty of the accused who was specially qualified to 
know ri^ks that are run on such occasions, to h.we desisted from carrying 
passengers in the ferry at least till such time as floods had completely 

abated. 

But servants of the ferry contractor, who had ferried the boat, cannot be 
held to be guilty under S. 304-A. Negligence and rashness consisted in tak¬ 
ing the decision to ferrv passengers in spile of the river being in floods. The 
responsibility for that decision and carrying it out was solely of the ferry 
contractor. {Tulstram Sitaram v. State, A. 1. R. 1963 Bombay, 1). 

Contributory negligence.—The doctrine of contributory negligence docs 
apply to criminal liability where the death of a person is caused partly by 
the negligence of the accused and partly by his own negligence. The doctrine 
has no place in a charge for criminal negligence. Where the accused is 
charged with the offence of causing loss of life by a negligent omission, he 
cannot rely on the plea of contributory negligence, which is distinctly recog¬ 
nised in the law of torts but finds no place in an indictment for criminal 
negligence. It has been held that a driver cannot absolve himself from the 
consequences of rash driving by merely showing that the person to whom 
or to whose property he has caused injury was himself negligent. 

Tapti Prasad v. Emperor (15 A. L. J. 590)—The applicant Tapli Prasad 
was Assistant Station Master at a railway station, Bharwari. While he was 
on duty a collision tools place within the limits of that station between a 
down passenger train and an up goods train. The latter train was standing 
within the station limits but beyond the starting signal at the moment when 
Tapti Prasad gave the line clear which permitted the passenger tram to 
leave the next station on the line. The collision which followed was attend^ 
with loss. The applicant was convicted by a magistrate under S. 304-A, I.P.C. 
and S. 101 of the Indian Railways Act. The convictions were affirmed 
by the Sessions Judge and Tapti Pasad filed a revision application in the 

High Court. 

li was pleaded by the applicant that there was neither rashness nor neg¬ 
ligence on his part, so as to bring the offence within the purview of S. 304-A, 

I P C The High Court repelled that plea and observed that the applicant 
by giving the line clear when he knew that the line was not actually clear 
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and by talcing it for granted that he would succeed in getting the line cleared 
within the time available, displayed precisely that quality of mind which was 
indicated by the word 'rashness/ In the result, the application was dismissed. 

Where the appellant had taken every possible precaution to ascertain 
whether the pistol was loaded or not pointing it on the deceased in play 

said that he would shoot him drew the trigge-and it went off and the shot 

hit the deceased, it was held that the death was accidental in nature and was 
caused as a result of a misadventure or misfortune and that the provisions of 
S. 80. Indian Penal Code, are invited and the accused cannot be said to have 
committed any offence. However foolish and childish might have been the 
act of the appellant in pointing the pistol towards the deceased and pulling 
the trigger, it was not an unlawful act because the appellant was under a 
bana fide and reasonable belief that there was no bullet inside the pistol. 
The offence would not fall under S. 304-A. I. P. C. {Jagdish Chandra 
Te^vari v. State, 1974 A. L. 3. 602) 

Section 304-A only applies to cases of rash and negligent acts which 
arc obviously done without any criminal intent. It will appear from Ss. 300 
and 304 that they cover cases of culpable homicide amounting to murder 
and those not amounting to murder. Obviously, therefore, if the act by 
which deatli has been caused has been done with the intention or the know¬ 
ledge mentioned in S. 299 or those mentioned in S. 300, the application of 
S 304'A is entirely excluded. Thus a rash or negligent act resulting in 
death is different from an act done intentionally or with the knowledge that 
it is likely to cause death. It is well settled that a rash act is primarily an 
over-hasty act and is thus opposed to a deliberate act and even if it be 
deliberate it is done without due del.beration and caution. The act is done 
without the intention of causing death or bodily injury, but the actor does 
it in a reckless way or being absolutely uncareful about the consequences 
of his act. (Ram Chandra Singh v. The State, 1978 Crl. L. J. NOC, 55, Pat.) 

Abetment of suicide (Ss. 305-306) 

305. Abetment of suicide of child or insane person, —If any person 
utider eighteen years of age, any insane person, any delirious per¬ 
son any idiot, or any person in a state of intoxication, commits 
suicide*^ whoever abets the commission of siirh suicide shall be 
punished with death or inipvisonmenr for life, or imprisonment 
for a term not exceeding ten years, and shall also be liable to fine. 

306. Abetment of suicide. —If any peison commits suicide, 
wlioevci* abets the commission of such suicide, shall be punished 
with inipi isonment of either desciiption fora term whuh may 
extend to ten yeais, and shall also be liable to fine, 

COMMENT 

Where some people gave ghee to the widow which she poured over her 
husband’s funeral pyre and burnt herself, the accused were guilty of abetting 

suicide. 

Attempt to commit murder, culpable 
homicide or suicide (Ss. 307-309) 

Attempt to murder. —Whoever does any act with such 
intentnm oi* knowh-dge, and under stich ciicumstances that, if 
he by the act catjsed death, he would be guilty of inu.der, shall 


280 


INDIAN PENAL 001* 


[S. 308 


be punished with imprisonment of either description f<n' a term 
which may extend to ten sears, and shall also be liable to hue ; 
and, if huit is caused to any person by such act, the offender shall 
be liable either to imprisonment for life, or to such punishment as 
is hereinbefore mentioned. 

Attempts by life~convicts ,—When an) person offending under 
this Section is under sentence of imprisonment for life, he may, 
if limt is caused, be punished with death. 

Illust ratio ns. 

(aj A shoots at Z with Intention to kill him, under such circunistances 
that if death ensued, A would be guilty of murder. A is liable to punishment 
under this section. 

(b) A, with the intention of causing the death of a child of tender 
years exposes it in a desert place. A has committed the offence denned by 
this section, though the death of the child does not ensue. 

(c) A, intending lo murder Z, buys a gun and loads it. A yet 

comniitled the offence, A fires the gun at Z* He has cominltted the offence 
defined in this section, and, if by such firing he wounds Z, he is liable to 
the punishment provided by the latter part of the first paragraph of this 
section. / 

(d) A, intending to murder Z, by posion, purchases posion and mixes 

the same with food which remains In A*s keeping ; A has not yet committed 
the offence defined in this section. A places the food on Z*s table or 
it to Z’s servants to place it on Z’s table. A has committed the offence defined 
In this section. 

a man commits an act with such intention and know- 
ledgfe' and under such circumstances that, if death had been caused, the 
offence would have amounted to murder and the act itself is of such a nature 
as would have caused death in the usual course of events but for something 
beyond his control, which prevented that result, his act would be punishable 
as an attempt to murder. {Bakhshish Singh v. State, I. L. R. 1952 Patiala, 
258). 

To constitute an attempt to murder contemplated by S. 307 there must 
be some overt act combined with evidence of mens rea. The burden is always 
on the prosecution to prove, first, the actus reus, that is, the accused had done 
something which in point of law marked the commission of the offence, and, 
secondly, the mens rea, that is in taking this step he was inspired by the 
intention to go on to reach a definite objective which would constitute a 
specific offence. {Mansuri Niazamudin v. State, A. 1. R. 1955 Pat. 303). 

-The intention of the assailant is to be gathered from the nature of the 
weapon used and the parts of the body where the injuries are inflicted. Thus 
where the accused had inflicted six injuries by stabbing the complamant on 
vital parts of his body, it can safely be inferred that the accused had intended 
to cause his death by inflicting those injuries. (Aiyappan Kuttan v. State, 

A. 1. R. 1956 T. C. 266). 

308. Attempt to commit culpable homicide .—Whoever docs aii> 
act with such intention or knowledge and under such circum¬ 
stances that, if he by that act caused death, he would be guilty 
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of culpable honncide »iot amounting to murder, shall be punished 
with imprisonment of either description for a term which may 
extend to thiee years, or with fine, or with both ; and, if Jiuit is 
caused to any person by such act, shall be punished with impris¬ 
onment of either description for a term which may extend to 
Seven years, or with fine, or with both. 

Illustration. 

A. on grave and sudden provocation, fires a pistol at Z, under such 
circumstances that if he thereby caused death he would be guilty of culpable 
homicide not amounting to murder. A has committed the of^oce defined in 
this section. 

COMMENT—.Where there are a number of injuries including 
three serious head injuries with underlying fractures of the skull bone, it 
could be considered sufficient to bring the cases of the accused under S. 308. 

309 Attempt to commit suicide. —Whocvci' atieiiipti; to com¬ 
mit suicide and tloes any act towards the i oimnissit n ot tuJi 
offence, shall be punished with simple iniprisonincnl for a ttim 
which may extend to one year, or with line, or l)oth. 

COMMENT 

Dffflculty in decermlafng iotentlon to fast to death.—The peculiar 
difficulty about suicide by starvation is that it is a long drawn out process, 
which can be interrupted or given up at any stage (except perhaps the very 
last). Unless there is some overt declaration by the accused of his intention 
to fast to death, it is difficult to be sure that he really intended to persevere 

to the bitter end. And even if there is such an intention at the beginning, 

one has always to make allowance for the possibility of the accused’s chang¬ 
ing his mind and breaking his fast before it becomes dangerous. If a person 
opooly declares that he will fast to death and then proceeds to refuse all 
nourishment until the stage is reached when there is imminent danger of 
death ensuing, he can be held guilty of the offence of attempted suicide, but 
where the evidence falls short of this it cau scarcely be said to be sufficient 
to substantiate the charge. 

Where all that the evidence on record proved was that the accused 
abstained from taking food for three or four days with the object of bringing 
pressure to bear on the authorities so as to force them to remedy his griev¬ 
ances and it did not appear that his life was ever actually in danger up to 
the time when he broke his fast, and, further, there was nothing on the record 
to show that he had ever intended to carry on fasting to the point of death 
it was held that there was no justification for holding that the accused* 
actually attempted to commit suicide. (Ram Sunder Dubey v State AIR 
1962 Allahabad. 262). , i. k. 

310. ITAu^^Whoever, at any time after the passing of this 
Act, shall have been habitually associated with any other or 
others foi the purpose of corninitting lobbeiy or child-stealing 
by ineans of or accompanied with murder, is a thug, 

311. Punishment.—myotv&v is a thug, shall be punished 
with imprisonment for life, and shall also be liable to fine. 

36 
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Of the Causing of Miscarriage, of Injuries to Unborn 
Children^ of the Exposure of Imants, and 
of the Coucealment of Births (Ss* 312-318) 


312. Lausii^g miscarriage ^—Whoever voluntarily causes a 
\voir..^ii with child io shall, if such miscarriage be not 

causeu in good laiiti lui* iho purpose of saving the life of the 
woman, be pumsbed with imprisonment of eithei desciiption tor 
a tern, wnicu may extend to thiee years, or with fine, or .^ith 
both t and, ii the w'i>man bo quick with child, shall be punished 
with I iipi iboiinient of either description a term which niay 
oxcend l j seven years, and shall also be liable to tine. 

Explanation ,—A woman who causes herself to miscan> io 
witan: die meaning of this section. 


COMMENT—.The words 'with child’ mean pregnant, and it is 
not necessary to sustain a charge of miscarriage to show that quickeniDg 
has taken place or that the embryo has assumed a foetal form. 

The Medical Termination of Pregnancy (MTP) Act, 1971, Act No. 34 
of 1971. came into force on AprU 1. 1972 (except m Jammu and Kashmir), 
replacing the restrictive provisions of S. 312 of the Penal Code, I860. 

Section 3 of the Medical Termination of Pregnancy Act. 19 / *, provides for 

lermiuation by a registered medical practitioner where the pregnancy did 
not exceed 12 weeks and by two me li'.al practitioners in case of pregnancy 
exceeding twelve but non exceeding twenty weeks, if he is, or they arc, of 
opinion, formed in good faith, that— 

(i) the continuance of the pregnancy would involve a risk to the 
life of the pregnant woman or of grave injury to her physical or mental 

health; or 

(ii) there is a substantial risk that if the child were born, it would 
suffer from such physical or mental abnormalities as to be seriously handi¬ 
capped. Explanation II to S. 3 of the 197 l-Act lays down that where any 

pregnancy occurs as a result of failure of any device or method used 
married woman or husband for the purpose of limiting the number ot cmla- 
ren, the anguish caused by such unwanted pregancy may be persumed to 
constitute a grave injury to the mental health of the pregnant woman. 

313. Causing miscarriage without woman's consent, Whticvt i 
commits ^ oilciicc defined ia the last preceding section witm>ui. 
the consent of the woman, whether the woman is qui(^ with chiln 
or not, shall be punished with imprisonment for life, oi with 
imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

314. Death caused act done with intent to cause miscarriage, -- 
Whottver, with intent to cause the miscaiiiage of a woman with 
child, does any act which causes the death of such woman, shall 
be punished with iniprisonrneut of cither description lor a icim 
which may extend to ten yoais, and shall also be liable to fine ; 
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•.u without womares And if the act is done 

without the* ^'onacut of the woman, shall be punished either with 
imprisonment for life, or with the punishment above mentioned. 

Explanation.—li i.. not essential to this offence that the 
offender should know that the act is likely to cause death. 

Comment.—Where death was due to shock and severe infection due to 
the clostridial infection producing jaundice as a result of induced abortion 
the accused was liable to be convicted under S. 314. 

315. Act done ivith intent to prevent child being born alive or to 
cause it to die ajter births —Wheoever before the birth of any chiUl 
does any act with the intention of thereby preventing that child 
from l>eing born alive or causing it to die after its birth, and dot;s 
by such act prevent that child from being born alive, or causes ii 
to die after its biith, shall, if such act j3e not caused in good fnitli 
for the purpose of saving the life of the mother, be punished with 
imprisonment of either description for a term which may extend 
to ten years, or with fine, or with both. 

316. Causing death of quick unborn child by act amounting to 
culpable homicide, —Whoever does any act under such t iixumstam es 
that if he thereby caused death he would be guilty of culpable 
homicide, and does by such act cause the death of a quick unborn 
child, shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable 
to fine. 

Illustration. 

A, knowing that he is likely to cause the death of a pregnant woman 

does an act which, if it caused the death of the woman, would amount to 
culpable homicide. The woman is injured, but does not die ; but the death 
of an unborn quick child with which she is pregnant is thereby caused. A is 
guilty of the offence defined in this section. 

Comment.—Where by beating and kicking a pregnant woman a grievous 
injury was caused resulting in continuous pain in the lower abdomen and 
slight bleeding and caused death of a quick unborn child the accused mu<it 
be held to have the knowledge that bis acts of beating and kicking were likelv 
to cause death of the woman and, therefore, his acts could be brought with¬ 
in the ambit of S. 316. 

317. Exposure and abandonment of cfuld under twelve years by 

parent or person having care of i/.— Whoever being the fatl er' oi 
mother of a child under the age of twelve years, or having the 
care of such child, shall expose or leave such child in any place 
with the intention of wholly abandoning such child, shall be pun¬ 
ished with imprisonment of either description for a term which 
may extend to seven years, or with fine, oi with both. 

Explanation.—This section is not intended to prevent the 
trial of the offender for murder or culpable homicide, as the case 
may be, if the child dies in consequence of the exposure. 
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Comment.—The prosecution must prove beyond all reasonable doubt, 
that the accused had exposed or left a child under the age of twelve years 
in some place with the intention of wholly abandoning it. Mere neglect or 
temporary abandonment is insufficient. In cates of reasonable doubt, the 
accused is entitled to the benefit of the doubt. 

The mother of a newly born child, with a view to dispose of 
it, gave it to her sister who carried it by a train and left it in a compartment. 
The child was found wrapped up and a bottle of milk was left by its side. 
vVhat offence have the mother and her sister committed ? 

It was held in Emperor v. Cripps (IS Bombay L. R. 934) that 
was guility of exposing and abandoning the child under the age . 

the intention of wholly abandoning that child (S. 317) and also of awtm 
of the offence concerning that act which had been committed (b. luy) 
her sister was guilty under S. 317 only. 

318. Concealment of birth by secret iispual of dead body.—Who- 

evci, by bcciftly butying oi otherwise disposing of the tleac )ol 
of a cliild whclhci' such child die before or nllei oi * 

birth, iuleniionally conceals or endeavours to conceal the In Ih 
of such child, shall be punished v^ith imprisonment of either 
desciiption for a term which may extend to two yeais, o i 
fine, or with both. 

Comment.-Section 318 refers, only to .he body of a child and a 

mere foetus of a few months’formation would no , k h 

A foetus not bigger than a man’s finger, but having the shape of a child, 

is a child. . . ,, _ 

2, Offences against fb? Human body {Ss. ) 19-37/) 

Hurt - Simple and Grievous ('Ss. S19-378) 

^19. //urf.—Whoever causes bodily jmii, dise.t,sc_ or-ifc 

t/r>-fii'iniiT3i^iiy person is said to cause hint. 

Comment —The definition of pain contemplates the causing of pain, etc., 
by one person to another. Where serious mental derangement is caused by some 
voluntary act, a hurt is caused .But harm so slight that no person of ordinary 
sense and temper would compUtn of it it excluded by S. 95 of the Code. 

^^20. Grievous hurt, —The foliowiiig kinds of hint only aic 
dcsigiuutd as ‘^grievous” 

First. -Emasculatioii. 

Secondly. —PeimanciU pnygtion oMh c , sight of cith*-:^' 

Thirdly. —Pen\aneut 4 Jriaaiticm 
Fourthly. —Pi;iyatipn of an^meml^r or^om^ 

Fifthly. —Destruction or pemuineiu iinp«aiii ng of the powers* 
of any member or fb int. 

Sixthly .— Perm^^ t disfipuratioa _QfjJi£Jtod^ 

Seventhly.- - Fiaftnre or dislocation of a b one or tooth. 
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Eighthljf,—Any hurt which endangers uhii h c.iuses 

the su ffc ierto be cimm^ the spnoe cif twt-^^v ] "■. ^cveie l) '.iil\ 
pain, or unable to htllow his ordinaly pursuits. 

Comment.- A simple injury cannot be called grievous dimply because ii 
happens to be caused on a vital part of the body close to the carotid artery 
unless the naturc .and dimensions of the injury or its effect arc such that in the 
opinion of the doctor it actimlly endangers the life of the victim. 

u- g21. Voluntarily causing Aur/c—Whoever does an\ iu t wiili 
the iritu+Hwi of theieH\“causing hurt to any pcison, or with the 
kn owlu itfw that he is Hkely thereby to cause hijit to anv pt Json, 
HnJdoes _ihcreby cause Tiurt to aii>' person, is said “voluntarilv 
to cause hurt.** 

Comment.—Where the husband beat his wife with a bamboo stick and 
two abrasion injuries were caused and the wife died of rupture of enlarged 
spleen some time after and the husband was not aware of the existence of 
enlarged spleen and where the medical evidence was that death wa^ not due 
to the abrasion injuries, the accused could not be convicted un^oi^. 304 but 
should bo convicted under S. 323, I. P. C. {S tmt v. jkl i^ A, 1952 
Assam. UO), ’ 

U 3M. voluntarilv 

causes hurt, it the hurt which he intends to cause or knows hitn- 
sclt to be likely to caus- is grievous hurt, and if the hurt which 
lie causes is gi ievous hurt, is said “voluntarily to cause grievous 
hurt.’* 

Explanation ,—A person is not said voluntarily to cause 
grievous hurt except when he both causes grievous hun and in¬ 
tends or knows himself to be likely to cause grievous hurt. Bur 
he is said voiuntaiily to cause griexous huit, if intending or know¬ 
ing hinisell to be liktl> to cause grievous hurt of one kind, hey 
actually causes giievous huit of anothej kind. 

Illustration. 

A. intending or knowing himself to be likely permanently to disfigure ^ 
Z*s face, gives Z a blow which does not permananily disfigure Z’s face, but 
which causes Z to suffer severe bodily pain for the space of twenty days. A 
has voluntarily caused grievous hurt. 


Comment.—To sustain a conviction Under S. 322 it must be shown 
not only that grievous hurt has been caused but that the accused intended 
or knew himself to be likely to cause grievous hurt. If the nccused intended 
to cause or knew himself to be likely to cause simple hurl, a convictior 
under S. 325 is bad. 

x Auf/.—Whoever, except 

in the case provided for by section ^3^. v oliinfaiMly causes hurt, 
shall be punished with imprisonment of either description for a 
term w'hicli may extend to one year , or with fine which may 
extend to o ne thousand nipees Tor with both. 

Comment: Problems (a) The accused demanded one rupee from the 
deceased which the latter owed him. The deceased promised to pay later 
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and the accused thereupon kicked him twice on the abdomen and the deceased 
collapsed and died. Of what offence is the accused guilty ? 

It could not be said that the accused intended or knew that kicking on 
the abdomen was likely to endanger life and consequently the accused was 
guilty of causing hurt only. 

(b) The accused struck a woman, carrying an infant in her arms, violent¬ 
ly over her head and shoulders. One of the blows fell on the child’s head 
causing death. Of what offence is the accused guilty 7 

It was held under similar circumstances in Sahae (3 Cal., 623) timt 
the accused had commited hurt on the infant under circumstances of suffi¬ 
cient aggravation to bring the offence within the definition of grievous 
hurt. 

(c) A causes an injury to Z, which results in his death. It was never in¬ 
tended by A to cause his death nor in normal conditions it would have caused 
Z’s death. What offence h is A committed 1 

The offence committed is neither of grievous hurt, nor of culpable 
homicide, but of simple hu rt. (1917 Bom. 259). 

Aggravated F >rm8 of Hurt and Grievous Hurt 

(Ss. 324 & 32G-:>5 j) 


,,^324.^ Voluntarily causing hurt by dangerous weapc 
Whoever, 'except in the case provided tor by s^ti<: 
tarily caus^ luirt by means of any instyument toi sjiqoting, 
stabbing, or cutting, or instrument which, used as a weapon 
of offence, is likely to cause^ deaths or by means of fiie^ oi any 
heated substance, or by means of any poison or ai^ corrpHv^ 
substance, or by means of any explosive substance, P 

any substance which it is dcletevious.to the human body to inhalg, 

to swallow, or to receive. iStp.the Jlppd,. or.by means or any 

irnimal, shall be punished with imprisonment ot either description 
^ 0 ?^ term which may extend to thi'ce yeajs, or fine, or with 

both. 


Comment —The object of S 324 is to make simple hurt more grave and 
liable to a more severe punishment where it has the ’'differentia^’ of one of 
the modes of infliction described in it. It is not necessary that the manner of 
use of any weapon must be such as is likely to cause death. 

Cb2S. Punishment for voluntarily causing grievous Awrf.—‘Who- 
cvci', except in the case provided for by section 335, voluntarily 
causes grievous hurt, shall be punished with imprisonment of 
cither description for a term which may extend to seven years, 
and slvaU^also be liable to fine. 

Voluntarily causing grievous hurt by dangerous weapons or 
means, —Whoever, except in the case provided for by section 335, 
voluntarily causes grievous hurt by means of any insti’ument for 
shooting, stabbing or cutting, or any instrument which, used as a 
weapon of offence, is likely to cause death, or by means of fire or 
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any heated substance, or by mean? of any poison or any t onosive 
substanrc, or by tneans ot .no explosive substance, or by means of 
any substance, which it is deleterious lo the human body to 
inhale, to swallow, or to receive into the blood, or by means of 
any animal, shall be punished with imprisonment for life, or with 
iinpi isbnnier.t of either dcsciiprion for a term which may extend 
to ten years, and shall also be liable to tine. 

Commeof 

In order to justify a conviction for grievous hurt under S. 326, 
Indian Penal Code, the injuries caused must satisfy the requirements of 
clause 7 or clause 8 of S. 320, /. e., there must be (1) a fracture or dis¬ 
location of a bone or tooth or (2) anj^ hurt whiph endangers life or which 
causes the sufferer to be during the space'brio d,ays in severe bodily pain or 
unable to follow his ordinary pursuits. Only then the injuries can be de¬ 
signated as grievous ; otherwise they will be treated as simple injuries. 

To amount to a fracture, it is not necessary that a bone should be cut 
through and through or that the crack in the bone must extend from the 
outer to the inner surface or there should be displacement of any fragment 
of the bone. If there is a break by cutting or splintering of the bone or 
there is a rupture or fissure in it, would amount to a fracture within the 
meaning of section 320 (7). Where the injuries are found to be bone deep 
and as cutting the underlying bone and the bones and the tibia bone shaft 
have been cut, these would certainly amount to fractures, as required by S. 320 
(7), Indian Penal Code. When the medical evidence also is clear that the 
injuries which are inflicted by a dangerous weapon, such as Kama are griev¬ 
ous, the conviction under S. 326, Indian Penal Code, is perfectly justified. 
[Hori ImI and another v. The State^f Uttar , 1^0 (Z) S. C. J. 223]. 

'‘“'AfteTthe^quitfal of ]B“the charge under S. 302/34 disappears. In tho 
absence of evidence to show what particular injury was caused on the deceas¬ 
ed by A although he was armed with Kirpan it is not possible to convict him 
under S. 302. I. P. C. simpliclter. As however it is indisputable that the 
accused was armed with Kirpan and used the same in assaulting the deceased, 
the accused must be held to have committed an offence under S. 326. viz., the 
offence of grievous hurt because an injury which is caused was dangerous to 
life which ultimately resulted in the death of the deceased. (Karnaii Singh 
State I. R. 1 9/7. S. C. 893). .—- ' 

327. Voluntarily causing hurt to extort property, or to constrain 
to an illegal Whoever voluntai ily causes hurt, tor the purpose 
of extorting from the sufferer, or trom any pei'son interested in 
the suffcj cr, any property or valuable security, or of constraining 
the sufferei- or any person interested in such sufferer to do any¬ 
thing which is illegal, or which may facilitate the commission 
of an offence, shall be punished with imprisonment of either 
dcscj-iption for a term which may extend to ten years, and shall 
>iho be liable to fine. 

Commeac.—The word property in S. 327, Penal Code, means both 
movable and immovable property. 

328. Causing hurt by means of ptnson, etc,, with intent to commit 
an offence. —Whoever administers to or causes to be taken by 
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any person any poison or any stupefying, intoxicating oj' unwhole¬ 
some drug, or other thing with intent to cause hurt to such 
person, or wi'h inient to commit or to facilitate the commission 
of an offence or kiiowing it to be likely that he will thereby cause 
hurt, shall be punished with imprisonment ot either desciiptioii 

for a term which may extend to ten years, and shall also be liable 
to fine. 


329. V oluntarily causing grievous hurt to extort property^ or to 
constrain to an illegal act* —Whoev^er voluntarily causes grievous 
lull l for till, purpose of extorting fioin the sufferer, or from any 
pt isoii interested in the sufferer, any property or valuable security) 
or ot consUaining the suffeJer or any person interested in such 
suffertr to do anything that is illegal or which may facilitate the 
commission oi an offence, shall be punished with imprisonment 
for lift, Oj impiis(»nment of either description for a term which 
may extend to ten ycais, and shall also be liable to fine. 

Commeot.—Causing hurt to compel a person to write oft’ a debt or 
withdraw a suit is no offence under S. 329, because writing off a debt or with¬ 
drawing a suit to enforce the debt is not an illegal act. 

330. Voluntarily causing hurt to extort conjession^ or to compel 
restoration of property .—Whoever voluiunuly causes hurt for the 
purpose of extorting from the sufferer, or frf)m any person in¬ 
terested in the sufferer, any confession or any information which 
May lead to the detection of an offence or jiiisconduct, or for the 
purpose of constraining the suffeiej- or any person interested in 
the sufferer to restore or to cause the restoration of any property 
or valuable security or to satisfy any claim or demand, or to give 
information which may lead to the restoration of any property or 
valuable secur ity, shajl be punished , with imprisonment of 
eithcj description for a term which may extend to seven years, 
and shall also be liable to tine. 

Illustrations, 

(a) a police ofticer, tortures Z in order to induce Z to confess that 
he committed a crime. A is guilty of an offence under this section. 

(b) A. .a police, officer, tortures fi to induce him to point out where 
certain stolen property is deposited. A is guilty of an offence under this 
section. 

(c) A, a revenue officer, tortures Z in order to conipel him to pay 
certain arrears of revenue due from Z. A is guilty of an offence under this 
seeffoD. 

(d) A, a zamindar, tortures a raiyat in order to compel him to pay his 
rent. A is guilty of an offence under this section. 

Comment.—Section 330 requires that the assault should be proved to be 
solely for the purpose of extorting confenioD or restoration of property. 
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331. Voluntarily causing gri evous hurt to extort confession, or to 
compel restoration of property.— voluntarily causes grievous 
hint toi the purpose of extorting from the sufferer, or from any 

any confession or any informa* 
tioii >v})i^h m3\ lead to the detection of an offence or misconduct 
or for the purpose of constraining the sufferer or an)' person 
interested in the sufferer to restore or to cause the restoration 
of any property or valuable security, or to satisfy any claim 
or dcniaiul, or to give information which may lead to the restora¬ 
tion of an) propeity or valuable security, shall be punished with 
imprisonment of eitJicr description lor a leim which may extend 
to ten years, and shall also be liable to tine. 

332. Voluntarily causing hurt to deter public servant from his 
duty, —Whoever voluntarily causes hurt to any person being a 
public servant in the discharge of his duty as such public servant, 
or with intcjit to prevent or deter that person or any other 
public servant from discharging his duty as such public servant, 
or in consequence of anything done or attempted to be done 
by that person in the lawful discharge of his duty as such public 
servant, shall be punished with imprisonment of either descrip¬ 
tion for a tcJin which may extend to three years, or with fine, or 
with both. 

Commeat.—The applicablity of S. 332 depends upon proof of the circum- 
staoces that injuries caused to public servants should have been caused either 
while they were acting in the discharge of their duties or with a view to pre¬ 
vent or deter them from so acting. 

3t3. Voluntarily causing grievous hurt to deter public servant 
from Ids duty, —Whoever voluntarily causes grievous hurt to any 
pei-son being a public servant in the discharge of his duty as such 
public servant, or with intent to prevent or deter that person or 
any other public servant from discharging his duty as such public 
servant, or in consequence of anything done or attempted to be 
done by that person in the lawful dischai-ge of his duty as such 
public servant, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall 
also be liable to fine. 

Other Forms of Hurt and Grievous Hurt (Ss. 334-338) 

334. Voluntarily causing hurt on provocation, —Whoever volun¬ 
tarily causes hurt on grave and sudden provocation, if he neither 
intends nor knows himself to be likely to cause hurt to any per¬ 
son other than the person who gave the provocation shall be 
punished with imprisonment of cither description for a term 
which may extend to one month, or with fine which may extend to 
five hundred rupees, or with both. 

CommeDt.—Provocation is necessary at the time of assault. 

37 
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335. Voluntarily causing grievous hurt on provocation ,—Whoever 

voluntarily causes grievous hurt on grave and sudden provocation, 
if he neither intends nor knows iiimself to be likely to cause 
grievous hurt to any person other than the person who gave the 
provocation, shall be punished with imprisonment of eithej’ des¬ 
cription for a term which may extend to four years, or with fine 
which may extend to two thousand rupees, or w ith both. 

Explanation, —U'he last two sections are subject to the same 
provisos as Exception 1, section 300. 

336. Act endangering life or personal safety of Who¬ 

ever does any act rashly or negligently as to endanger human life 
or the personal safety of others, shall be punished with imprieoii- 
incnt of cither description for a term which may extend to three 
months, or with tine which may extend to two hundred and tift> 
rupees, or with both. 

CommcDt,—Section 336 should not be applied whore the facti conititute 
a ^sraver oiTencc. 

337. Causing hurt by act endangering life or I 

Whoever causes hurt to any person by doing any act so 
rashly or negligently as to endanger human Iite, or the personal 
safety of others, shall be punished with imprisonment of either 
description for a term which may extend tc' six months, or witli 
fine which mav extend to five hundred rupees, oi with both. 

I 

Comment.—The ort'cncc punishable under S. 337 is an afigravaied form 
of offence under S. 336. 

338. Caunng grievous hurt by act endangering life or personal 
safety o/Whoever causes grievous hurt to any person by 
doing any act so rashly or negligently as to endanger human life, 
or the personal safety of others, shall be punished with imprison¬ 
ment of either description for a term which may extend to two 
years, or with fine which may extend to one thousand lupees, or 

with both. 

Commeot,— Negltaence or rashatss : Degree of culpability required. — 

Mere negligence or rashness is not enough to bring a case within the ambit of 
S. 337, or S. 338, I. P. C. Negligence or rashness proved by evidence 
must ^ siich as should necessarily carry with it a criminal liability. Whether 
such liability is present may depend on the degree of culpability having regarf 
in each case to the particular lime, place and circumstances. If it h merqy 
a case of compensation or reparation for injury or damage caused to a persoh 
or property, it is clearly not punishable under either of the sections. The 
culpability to be criminal should be such as concerns not merely the person 
injured or property damaged but the safety of the public on the road. But 
the nature and extent of the injury or damage will be irrelevant in fixing 
criminal liability for negligence under the sections. 
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There is no prohibition by law of a learner practising motor driving on 
the street in a town or a village frequented by traffic. It may be that in such 
eases the learner should take reasonable care and caution to avoid foreseeable 
dangers or damage on the road. Where there was no traffic or crowd at the 
place and time of the accident and the accused who was a learner tried to stop 
the motor but failed to do so as by sheer inexperience and mistake he pressed 
the accelerator in applying the brakes he could not be held to be guilty of 
the criminal offence. {Arumugham PiUai v. Gnanasoundra Pandtan AIR 
1962 Mad. 362). 

Wrongfu l Rct timiot^and W rongfu l Confinment >. 

-(Sb. 339 -348) " 

,^339^. Wrongful Whoever voluntarily obatruci-a 

any person so as to prevent that person fiom proceeding in any 
direction in which that person has a right to proceed, is said 
wrongfully to restrain that person. 

Exception.—The obstruction of a private w;iy over land or 
waicM* whicli a person in good faith believes himself to have a 
lawful right to obstruct, is not an offence within the meaning of 
this section. 

A obitructs a path along which Z has a right to pass, A not believing 
in good faith that he has a right to stop the path. Z is thereby prevented 
from passing. A wrongfully restrains Z. 

CommeBt.—A threatens to set a savage dog at Z, if Z goes along a path 
along which Z has a right to go. Z is thus prevented from going along that 
path. A wrongfully restrains Z. 

The expression‘wrongful restiaint- implies the keeping a man out of a 
place where he^ishci. and has a right to te. 

In wrongful restraint there need not be any stoppage of the movement : 
it may be directed into a channel different from the direction in which the 
victim intends to move. / Physica l presence^ ^ thc obstructor is.not nece^y 
nor is actual assault ne<yssar y. and fear or immediate harm restraining a 
inan out of a place where he >vi8he^ to ^d . a light to be is suf^ient 
toTsonstitutc w offence uirdet_S.J^^/ The sli^htesj unlawful obstruction 

t^theIiberty~oTffie subject fb go when'and wHre he likes to go provided 

ho Hftea SO in a lawful manner, cannot be justified and is punishable. It is 

“® “ ® --for obstruction : XO tHe bffslruc- 

^atejr which a person in good faith 
ht to obotfuct, is not an offence y(ii) 
rpenon ihoJtmMs. in nis right to i proi^rty 

thereto cannot be convicted of this offence. (Perttlah v, 

M. W. N. 163)./ 

pyp ypnflng a person froy proceeding homeward on an ekka (carriage ! 
s.i^aii/ r^nunt to preventing him irom proccyiing In the direction in whic h 
h- proceed.-a nn would, therefore^ be wroogtui restraint as defi ned 

bwm butt J 'elnilhd.. A 

29)rT^ ^ 
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Wrongful 


« g onjinegwi/.— W hoever wrongfully restrains 

anv Dcrson Tfr ^ucn Tmanner as to pre^t tha t person irom 

certain circumscribing limits, is said “wrongfully 

to co nfine*^'th^ person. 

Illustration _ 


V£aV^'"causes Z to Ko wilKin a walled space, ano iocks. Zi|D 4i» iuu» 
preveiSfrom pro7eed^ in any direction beyond the circumscribing Ime of 

wall. A wrongfully confines Z. , . u- a,,, 1^7 

Lg>)^places men with firearms at the ‘‘‘"S' “oMfiil? 

that t^y^ill fire at Z if Z attempts to leave the building. A wrongtu y 

confines Z. 




CommeiU.— Vjhc r e 

;^;^f^;i4 rirtached to_i ^ i m m ercly^^oupt ^ owne . c 

object of the unlawf ul assembly, 

State, A. I. R. 1951 AH. 637). 

341. Punishment for wrongful restraint • f 

restrains any person, shall be punished with simple imprison¬ 
ment for a term which may extend to oniL..ISii‘'”}i 
which may extend tp five hundred rupees^ or with both. 

Comment.—The basis of the offence under S. 341 is wrongful restraint. 
To be guilty of wrongful restraint a person must voluntarily obstmet any 
person w as to prevent that person from proceeding m any direction in which 

the person has a right to proceed. 

342. Punishment for wrongful eonjmement.— Whoever wrong¬ 
fully confines any person, shall be punished with imprisonment of 
either description for a term which may extend to, one yiar, or 
with fine w^h may extend to one thomsa_n^^es, or with 

both, y 


Sment: Difference between wrongful restraint and wrongful confine^ 
A. HiflPArganr^ between the two. wroQgful cononemem. in 



riaht to be Inthejficanipl^ in wrongful confinement a person is restrain¬ 
ed from raovin*gbeyondacertain area- within which he is confined, but in 
wrongful restraint he is free to move anywhere other than to proceed in a 
particular direction. In other word s, there is full restraint in the former but 
only partial in the latlcT~~' SP^ wrongful confinement is a ?ore sciious 
offence inasmuch as it pre^oes punishment with imprisonmem. simple or 
rigorous, extending to one year, o’* fine up to Rs. 1,000, or both {§l342)» 
while wrongful restraint is punished with simple imprisonment up to one 
month, or with fine up to Rs. 500, or with both. (S, 341) . ^ 
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Aggravated Forms of Wrongful Confinement 

(Ss. :H3 —348) 

The aggravated forms of wrongful confinement am as follows 

343. Wrongful confinenutU for three or more Whoever 

wrongfully confines any person for three days or more, shall be 
punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Comment.—Where a person is kept confined on three nights but the 
confinement is not for more than two days, the offence will fall under S. 342 
and not under S. 343. 

344. Wrongful confinement for ten or more days, — Whoever 

wrongfully t onfines an\ person for ten days or more, shall be 
punished with imprisonment of either description fora term 
which may extend to tlnee years, and shall also be liable to 
fine. 

Comment.—Mere fine without the sentence of imprisonment is not a 
legal sentence under S. 344. 

345. Wrongful confirummt oj person for whose liberation writ has 
bam issued* —Wh oever keeps any person in wrongful confinement, 
knowing that a writ lor the liberation of that person has been 
duly issued, shall be punished with imprisonment of eithej-des¬ 
cription for a term which may extend to two years in addition to 
any term of imprisonment to which he may be liable under any 
other Sta tion of this Chapter. 

346. Wrongful confinement in secre*, —Whoever wrongfully con¬ 
fines any person in such manner as to indicate an intention that 
the confinement of such person may not be known to any person 
interested in the person so confined, or to an.y public servant, oj- 
tliat the place of such confinement may not be known to or dis- 

»covered by any such person or public servant as hereinbefore 
mentioned, shall hv. punished with imprisonment of either des¬ 
cription for a term which may extend to two years, in addition to 
any other punishment to which he may be liable for such wrong¬ 
ful confinement. 

Comment,—To render a person liable under S. 346 it must be shown that 
the wrongful confinement was of such a nature as to indicate an intention 
that the person confined should not be discovered. 

347. Wrongful oonfinemont to extort property, or constrain to 
illegal act. —Whoever wrongfully confines any person for the pur¬ 
pose of extorting from the person confined, or from any person^ 
interested in the pei*son confined, any property or valuable 
security or of constraining the pei-son confined or any person 
interested in such person to do anything illegal or to give any in- 
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formation which may facilitate the commission of an offence, shall 
be punished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to ^ 
tine. 

348. Wrongful confinement to extort confession or compel restora¬ 
tion of property. —Whoever wrongfully confi.nes any person for the 
purpoi^e ot extorting from the person confined or any person 
interested in the person confined any confession or any informa¬ 
tion which nvav lead to the detection of an offence of misconduct, 
or for the purpose of constraining the person confined or any 
person interested in the person confined to restore or to cause the 
restoration ot any property or valuable security or to satisfy any 
claim or demand, or to give information which may lead to the 
restoration of any property or valuable security, shall be punish¬ 
ed with imprisonment of either description for a term which may 
extend to ihue years, and shall also be liable to fine, 

CommeDt.— Public officers during the investigation of a case have 

necessarily to call persons and keep them from going to some other place ^ 

where they would prefer to be. But by detaining a person who is not 
concerned with any invcitigatiou for more than 24 hours, a police officer 
commits an offence and is guilty under S. 348, 1. P. C, (//i re. B. Titus, 

A. 1. R. 1942 Pat. 107). 








7 
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Of CriminAl Force and Assault 

(Ss. 349—358) 

1 34 ^ Force,— k person is said to use force to another if he 
causes inoiloti, change of motion, or cessation of motion to that 
(Uher or if he causes to any subsiauce such motion, or change 
of motion, or cessation of motion as brings that substance into . 
contact with any part of that other’s body, or with anything 
which that other is wearing or carrying, or with anything so^ * 
situated that such contact affects that other’s bcnsc ot feclinK : j 
provided that the person causing the inoliou, or change of motion j 
or cessation of motion, causes that motion, change of motion, -or 
cessation of niolicn in one of the three ways hereinafter described: 

First* —by his own bodily power, 

disposing any substance in such u niunncr 
that the motion or change or cessation of motion takes place with¬ 
out any turther act on his part, or on the part of any o,thcr 

person, ** 

TIdfdly *—by inducing any animal to move, to change its 
motion,^ to cease to move, 

\ Ca^ a^Dt.— The lorm ‘force’ come opiates here the use of force to a 
oersoD^d ^doi to a thing, and as such the presence of the person udng the 
anri Af thft Defsoo to whom it ie used is essehtial. 
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350 . Cfiminal force .—Whoever intentionally uses force to any 
person, without that peisui/s consent, in (trder to the committing 
ot any offence, or intending by the use of such force to cause, or 
knowing it to be likelv that by the use of such force he will cause 
injury, fearer annoyance to the person to whom vhc force is used, 
is said to use criminal force to tliat otheiv 

t 

Illustrations. 

(ir) Z is sitting in a moored boat on a river. A unfastens the moorings, 
and thus intcniiohaHy causes the boat to drift down the stream. Here A 
intentionally causes motion to Z. and he does this by disposing substances 
in such a manner that the motion is produced without any other act on 
- any person’s part. A has, therefore, intentionally used force to Z ; and if he 
has done so without Z’s consent, in order to the committing of any offence, 
or intending or knowing it to be likely that this use of force will cause injury, 
fear or annoyance to Z. A has used criminal force to Z. 

(b) Z is riding in a chariot. A lashes Z’s horses, and thereby causes 
them to quicken their pace. Here A has caused change of motion to Z by in¬ 
ducing the animals to change their motion. A has therefore used force to Z; 
and if A has done this without Z’s consent, intending or knowing it to be 
likely that he may thereby injure, frighten or annoy Z, A has used criminal 
force to Z. 

Z is riding in a palanquin. A, intending to rob Z. seizes the pole 
and stops the p^aoquin. Here A has caused cessation of motion to Z, and 
he has done this by his own bodily power. A has therefore used force to Z; 
and as A has acted thus intentionally, without Z's consent, in order to the 
commission of an offence, A has used criminal force to Z. 

(d) A intentionally pushes against Z in the street. Here A has by 
his own bodily power moved his own person so as to bring it into contact 
with Z. He has therefore intentionally used force (o Z ; and if he has 
done so without Z's consent, intending or knowing it to be likely that he may 
thereby injure, frighten or annoy Z, he has used criminal force to Z. 

A throws a stone, intending or knowing it to be likely that the 
stone will be thus brought into contact with Z, or with Z's clothes, or with 
son>cthmg carried by Z. or that it will strike water, and dash up the water 
ggaintt Z’s clothes or something carried by Z. Here, if the throwing of 
the stone produce the effect of causing any substance to come into contact 
with Z. or Z’s clothes, A has used force to Z; and he did so without Z’s 
consent! intending thereby to injure, frighten or annoy Z, he has used crini' 
inal force to Z. 

(f) A intentionally pulls up a woman’s veil. Here A intentionally uses 
force to her, and if he does so without her consent, intending or knowing it 
to be likely that he may thereby injure, frighten or annoy her. he has used 

criminal force to her. 

(g) Z is bathing. A pours into the bnih water which he knows to he 
boiling* Here A intentionally by his own bodily power causes such motion 
in the boiling water as brines that water into contact with Z, or with other 
water so situated that such contact must affect Z's sense of feeling. A has 
therefore intentionally used force to Z : and if he has done this without' Z’s 
consent intending or knowing it to be likely that he may thereby cause 
injury Voar or annoyance to Z. A has used criminal force. 
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(h) A incites a dog to spring upon Z, without Z's conseot. Here, if 
A intends to cause injury, fear or annoyance to Z, he uses criminal force 
to Z. 

COMMENT.—“Criminal force” as defined in S, 350, 1. P. C., contem¬ 
plates force used to a person and not to a thing. (Kalor Din v. Dmperor, 42 
Cr. L. J. 27^ 

Y ^51. Assault . —Whoever makes any gesture, or any prepara- 
tioii'Mitending or knowing it to be likely that such gesture or prep¬ 
aration will cause any person present to apprehend that he 
who makes that gesture or pieparation is about to use criminal 
force to that person, is said to commit an assault. 

Explanation .—words do not amount to an assault. But 
the words which a peJ'Son uses may give to his gestures or prepara¬ 
tions such a meaning as may make those gestures or pieparatifins 
amount t() an assault. 

Illustrations. 

(a) A shakes his fist at Z, intending ur knowing it to be likely that he 
mav thereby cause Z to believe that A is about to strike Z. A has committed 
an assault. 

(bf A begins to unloose the muzzle of a ferocious dog, intending or 
knowing it to be likely that he may thereby cause Z to believe that he is 
about to cause the dog to attack Z. A has committed an assault upon Z. 

A takes up a stick, saying to Z, “I will give you a beating,” Here, 
though the words used by A could in no case amount to an assault, and 
though the mere gesture, unaccompanied by any other circumstances, might 
not amount to an assault, the gesture explained by the words may amount 
to an assault. 

COMMENT.—A mere threat to use force if a person persists in a 
course of comJuct, does not amount to assault. 

Punishment Jot assault or crimin al force otherwise than on 
^rave provoe afxm, —Whoever assauTts~oi^ uses criminal force to any 
person otherwise than on grave and sudden provocation given by 
that person, shall be punished with imprisonment of either des¬ 
cription for a term which may extend to three months, or with 
tine which may extend to five hundred rupees, or with both. 

Ex^tlanation .—Grave and sudden provocation will not miti¬ 
gate the punishment foj* an offence under this section, if the 
provocation is sought or voluntarily provoked by the offender as 
an excuse for the offence, or 

if the provocation is given by anything done in obedience 
t o the law, or by a public servant, in the lawful exeicise of the 
powers of such public servant, or 

if the provocation is given by anything done in the lawful 
exercise of the right of private defence. 


S. 354] 
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Whfthei the provocation was grave and sudden enough to 
mitigate the offence, is a question of fact. 

COMMENT.-^Where a person lifts a_ lota to another, that gesture is 
enough to constitute the act of assault within the meaning of S. 351. I. P. C. 
(Dhannalal v. State, 3 A. I. Cr. D. 472). 

Where the accused raised a lathi to strike at another and perhaps 
a blow which did not take effect, it was held that it was enough to constitute 
an assault within the ireaning of S. 352. {Sltaramv. Emperor, 45 Cr. L. J. 

Where the accused was a railway officer of some status, and as ^ch 
it was his duty to behave fairly and courteously to passengers, his condurt 
in forcibly tr^nMo occupy the seat occupied by a woman passenger and 
her baby^ a^ ^assaulting her when she resisted calls for censure, and where 
he had added insult to injury in casting aspersions on the character of that 

Court mist^ward the maximum senten^^^^^ 

S. 352 (Ram Das v. State oj M, B., A. I. R. 1954 ... C. 711)./ 

Where a police officer proceeds to conduct a search without lawful 

«a““w"u Z'ulbi ZllV heT“p?^ected by 'a right of private defence. 
(Sitaram Ahir v. Emperor, 45 Cr. L. J. 806). . re 

-in ft. ftft of h.„.. b.ft^ 

R. .962 

Allahabad, 22)./ 

Aggravated or other Forms of Assault or Criminal Force 

(8s. 353-358) 

The aggravated or other forms of assault are those provided in Ss. 353- 
358, Of criminal force to deter public servant from die- 

charge offas ^“0'- servant in the execution of his duty as such 
pei^on being a public prevent or deter that person 

public servant, “‘^ . . g such^ public servant, or in conse- 
from discharging his duty as sikh p oerson 


III VH V — 

\pr“^f„»nd 'to ««..h««,wh. 

which m > Defore anybody could be convicted under S. 353 the 

COMMENT.-B^ore anyo discharge of his duties, and if he was 

public servant /s bad, in th^ it is illegal, then even 

acting been himself unaware of the illegality, that does not 

make , ^ criminal force to woman with intent to ouiragc.her 

, «»“"» criminal fore, .o „y woman. 

ffiod^sty* 

38 
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iliteiidir.g to outrage or knowing it to be likely that he will there¬ 
by outrage hei modesty, shall be punished, with imprisonment of 
either description for a term which may extend to two vears, or 
with tine, or with both. 

COMMENT.—It is not easy to lay a comprehensive test for determininr 
whether a woman’s modesty is outraged or not. Biu when any act done to 
or m presence of a woman is clearly suMestive of sox according to the common 
notions of mankind that act must fall within the mischief of this section. 
Modesty is the attribute of female sex and she possesses it from her very 
birth. 

355. Assault or criminal force with intent to dishonour person, 
otherwise than on grave provocation, —Whoever assaults or uses crim¬ 
inal force to any person, intending thereby to dislumour that I’ti- 
son, otherwise than on grave and sudden provocation given by 
that person, shall be punished with imprisonment of eithej-des¬ 
cription for a term which may extend to two years, or with line, 
or with both. 

356. Assault or crirrtinal force in attempt to commit theft of 
property carried by a person, —Whoever assaults or uses criminal 
force to any person, in attempting to commit theft of any pro 
perty which that person is then wearing or carrying, shall be 
punished with imprisonment of cither description for a teim 
which may extend to two years, or with tine, or with both, 

357. Assault or criminal force in attempt wrongfully to corfinc a 
person, -Whoever as. aults or uses criminal force to any person, in 
ottcmpving^ wrongfully to confine that person, shall be punished 
v/ith imprisonnH-nl of either description for a term which may 
extend to one year, or with fine which may extend to one thou¬ 
sand rupees, or with both, 

358. Assaidt or criminal force on grave provocation, —Whoever 
assaults or uses criminal force to any person on grave and sudden 
prove'aiion given by that peraon, shall be punished with simple 
mipii.-icnmcnt for a term which may extend to one month, or with 
fine which may extend to two hundred rupees, or with both. 

The last section is subject to the same expla¬ 
nation as section 352. 


Criminal Foros.^^Aa asMult ii lomathlDg 
11 ^ iJ** criminal force, the force being cut short before the blow 

^rwn of another* 

JSSf «f partially or fWly put in motion is created. Thus intho 

imo person assaulting puts another in reasonable fear of erJm- 

I n«d*“Tn •ometliug to the pSrson^KSSSllfomi 

ed. To shake one s first at a person is an assault, but to bring it into 


or orFBjroaa AiFBornro mm rvmaji bodt 
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contact with the face itself is criminal force. ThereA>re an aiMult is includ* 
ed in every use of criminal force. 

Assaolt and Affray.—(1) Assault may take place eitlMr iu a public 
place or private, but an aifray must always be committed ia a public place. 
(2) An assault is an offence against the person pf an individual^ but an 
affray is an offence against the public peace. (3) Assault may be committed 
even by one person, but an affray must be committed by two or more persons. 
(4) In the case of an assault the punishment provided is slightly higher than 
that provided in the case of an affray. 

Assault and Insult.—(!) In the case of insult the law makes puniehable 
the insulting provocation which, under ordinary circumstances, would cause a 
breach of the peace to be committed. (S. 504). An assault, however, need 
not be intended to cause a breach of the peace. (2) Mere words do not amount 

to an assault : something more than'mere words are needed. It is that the 

words which a person uses may give to his gestures or preparations such a 
meaning as may make those gestures or preparations to amount to an assault. 
Insult may. however, be by mere words. (3i A^siait engenders an approhen- 
sion in the mind of the person of the use oi cri 'iinul force, but insult pro¬ 
vokes in him a tendency to commit a breach of tnc peace. 

Assault and Batfery.—Thc word "batlcry” has not been defined in the 
Indian Penal Code. In the English law battery has been defined as any less 
hurt or violence unlawfidly and wilfully or culpably done to the person of 
another. The term battery as understood in Hnglish law is, therefore includ¬ 
ed in criminal force as defined in the Indian Penal Code. The two expres¬ 
sions "criminal force” and "assault’* have been discussed earlier and need 
not be reiterated here. Suffice it to say that when a person shakes his fist at 
another standing by him, he is guilty of asault, but if he strikes that another, 
he is guilty of using criminal force or battery. Physical contact is, therefore, 
necessary in the case of b.ittery. but not in the case of assault. 


OF Kidmpplng, Abduction, Slavery and Foroad 

Labour (S«. 

'^'^359. Kultiapping is oi two kinds ; kidnapping 

tiom India, mid kidnapping from Ipwful guardianship. 

/^60. Kidnapping ffpm Imiia.—V/hoevei conveys any ptraon 
bey^d the limits ot Iniih without the consent of that person, orof 
some person legally authorised to consent on behalf of that person, 
is said to kidnap that person from India. 


COMMENT.—The .ucili.li of S. 360, are, therefore, the conveying uf 
anv'^oereon beyond the limits of India and such conveying must be without the 
^nsent of that person. It is apparent from the above that the ofTonoe with 
renard to kidnapping from Indln may be comcnitted on a grown-up person or 
■ mime *'1' beyond the limits of Tndial 

i KidiutPi^iit /•»"• /«»/«/ guardianship.—Whocvei take* 

oretiticrt nny mirtor under sisleen years of age if a male, or 
under ei ghteen, years of nge if a female, or any person of unsound 

^•.R^^epping’^of the lawful guardian of such minor or 

person oTunsound mind, without the consent of such guardian, 
id said to kidnap such minor or person from lawful guardinnship . 
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Explanation, —The words * *lawful guardian* * in this section 
include any person lawfully entrust^ with the care or custody of 
such minor or other person. 

I* Exception, — 'rhis section does not extend to the act of any 

I person who in good faith^elieyes himself to be. the father of an 
h illegitimate child, or who in good Jaith_ believes himself to be 
* entitled to the lawful custody of such child, Aiuless such act is 
committed for an immoiHl or unlawful purpose. 

COMMENT.—The essential ingredients of the offence of kidnapping 
from lawful guardianship are : (1) taking or^epticing away a ^nmor or a person 
of unsound mind ; (2) such minor must be under I6^paT‘s of age. if a male or 
under l^.ye;irs of age, if a female : (3) such minor or person of unsound 
mind must be in the keeping of a lawful guardian ; (4) the taking or enticing" 
must be out of the keeping of the lawful guardiap of such minor or person of 
unsound mind ; and (5) such taking or enticing must be wj^hout the consent 
of such guardian.y- 

Section 361 must be read with S. 363 and the offence of kidnapping 
from lawful guardianship penalized by the latter section is an offence 
is defined in S. 361, /. e.. the person against whom the offence is com- 
-^ifted must be under the age of 16 if a male and under the age of 18 if 
a female. ^ c*--* —7 

^ w ^‘Takes’ or ‘ entices* explained.—Th^word ''takes” a girl under 18 
^ years out of the possession against th/ will of her father or mother, etc., 
does not imply foxce, actual or constructive ; it means that the accused 
was a party to the a ct of'Wpr rving t he! lawful guardian of the possessi on 
of the gi rl he'TTvillinpness bein^ immateria l. /It is the cemoving- of the 
gTri from the k eepin g, of her lawful guardian.' {In re\Abdul Azeti. 1952 
M.W, N. 231)./ 

There is an essential distiuaion between the ti^o words ‘take* and 
‘entice.* The mental altitude of the minor is not of relevance in the case 
of taking. ^Th e word ‘take* means to cause to ao . to escort or to get int o 
possession.' When the accused ta kes the minor witTi~tum, wheth er sfi c 
ir"WTnihg or not, tne ^ t of taking is complet e a hff the co ndition is satis6ed^ 
TR?—wrml-' ^'ennce* involves jn idea mdncpniem Kv exciting Ed^ or 
desTre )a ~throthcn riinp. not entice p nother unletN^tbp. latter at|em'pUd 
to do a thing wTu ch she or he would not otherwise do. _So_ffi]iemlhjLacciisfid- 
ta kes the girl along with Hi m, he is Taking* her out of the fa thgr *s . c u s t od y 
withinlhc meaning of“S.~ 361, f. I*. Q. y{In re. K ltallandeTSahib, 1955 Cr. 

L. 7 . 5!5T)/ '- ♦ * — 

^/“^There is a distinction between ‘taking* and allowing a minor to accom¬ 
pany a person.j The two expressions are not synonymous though it cannot 
be Itid down that in no conceivable circumstances can the two be regarded 

J as meaning the same thing for the purposes of S. 361.r Where the minor 

hpr father’s protection knowing and having capacit?^6 khdW the 
fuir import of what she is“doingrT^oluntaril v joins the accursed person, Xfw 

said to have l aken K^away trom the keepi ng ofner 
hiwful cuardian. SometHihg^ more has to be shown in a case 01 this kind 
tHat is^some kind _of inducement held out bv the accused person or an 
;icttve part icipation iSyTumlnthc formation of the intention of the in^ r to 

guardian. {ii._9<aradarajwt v. State_of MadrasrArnC.J 


is wTflihg or nqU” 
TR?—wunl~~ *ennce 
desire > aTH^other , 
tu do a thing w’Hic 


eavj 
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CoMMt of gaardlao.—The taking or enticing of the minor out of 
the keeping of the lawful guardian must be without his consent. The consent 
of the minor is immaterial. ConsenXt'ven by the guardian after tTie"^mmT^ 
$ion of the offence wouTd be of^o ayaiL If a man by false and fraudiilent 
reprek iotatj bhs induces the parents of a girl to allow him’^To take her away, 
suchlaking will amount to kidnapping, ^ 

' Age of Minor,— When a doctor gives evidence in court, particularly 
with regard to the age. which is most material point in the case and in 
support of her certificate, it is not enough if she merely repeats what she has 
stated in the certificate. It is the duty of the prosecution to elicit froni the 
doctor, the reasons which made her come to that conclusion.^ 

Section 361, in its application to Manipur Territory, makes it necessary 
that the minor girl should be under 15 years of age. Hence, in a case of 
alleged kidnapping of a minor girl in that territory, the fact to be proved 
conclusively by the prosecution is that the girl was below the age of 15 years. 
To prove that the girl was minor, it is not enough if the doctor said that she 
concluded that the girl was between U and 15 years of age. The doctor 
has got to give valid reasons why she concluded that the girl was was below J5 


years. 

■^The conclusive test in such matters of age is the ossification of bone^ 
and for this X’ray examination of the bones is absolutely necessaiy. Where 
the doctor without carrying out any X’ray examination of the bones of the 
girl forms her opinion on other characteristics like height, weight, breast, 
teeth, etc., the opinion of the doctor is in no way better than the opinion 
of a lay man and is not entitled to the weight^hich the court will attacli 
to the opinion, an expert under S. 45, of the Evidence Act^ Ton- 

Manipur AdmiMstr^tipn^ A.-I. R. ^ — 

Zy The objec t nf ^ -^61,—L P. C. seems .-ig much to p rotect the minor 
rhjlHren from being seduced for improper purposes as to protect the rights 
privileges of guardian s having the lawful charge or custody of'their 
ward^s. ' me gra>^men of this offence lies to the taking or enticing 
of a minor under the ages specified in this section, out of the keeping of the 
lawful guardian without the consent of such guardian. The words “takes 
or entices any minor...out of the keeping of the lawful guardian of such 
minor” in the section are significant. T he use of the word ^'k eepip g” in t hj 
mntftTt connotes t he idea _ot_char ge. protficdon, mainlenanceand control : 
further the guardian’s charge and control appearsjo be Compatible with the 
i ^epenoence aaion pd move menriirthe mii^, the guardian’s jjroteclipn 
and con trol of minorT^g avaiCTl e . whene ver necessity-arises. On a 
plaTn reading of this section the consent of the minor who is taken or enticed 
is wholly immaterial ; it is nnlv the 2 uardia o*s consent which takes the c;tse 
of its purview Nor is it,necessary that the taking or enticing must be 
shown to have been by means of force or fraud. Persuasion by the accused 

p erson which creyes willingness on the part of tl^e^minorjp_I^.tafceiLJ)Ut 
ofjluL.Jcff^ptng Of the lawful-guardian would be B ufficiep r to. extract the 
s ection . [State of Haryana v. Raja Ram. 1973 (IH S. C. R. 124], 

Lawful guardian of a Hindu minor girl.—The only person having an 
absolute right to the custody of a Hindu minor arc the father and the mother 
of the minor. No such right exists in the uncle on the mother’s side of the 
minor. Such a relationship would not in law be a defence to a charge of 
kidnapping a minor from the custody of a de facto guardian.^ 

Entrustment which S. 361 requires may be inferred from a whU*defined 
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and consistent course of conduct governing the relations of the lawful 
guardian alleged in the indictment and of the minor. In other words, 
cntrustment may be proved, not only by oral evidence but also by surrounding 
circumstances and the conduct o! the panics concerned. 

^hcrc a Hindu minor girl’s father and his brother’s son M were 

members of a joint family living in the same house and. even after the death 

of the mother and later of the father, the girl continued to live jointly 
with M peacefully for more than one year without any objection from the 
mother’s side of the girl, it was held that the circumstances of the case 
clearly indicated a toi&i in favour of M created by impliciilisui bj^ the late 
father of the girl and the acceptance of the trust by j^gSfeSsary^JjpfilifiAlW 
by ^ and, therefore, M was the lawful guardian of the minor girl 
the meaning ofS. .^61. (yVfljfg.v/iwflr y/ifi_v. The State of Bihar, A. I. H. J^2 
Patn^PDy' V 


Whether • cootloulfig offence.olTence of kiii^appin^ 

fuLgyard'anship cqinplete when the hiihor is actually taken from lawful 
giutfdia asHTp; ir~ts not an offcDC$ so long^s the ininofis_^ept3^ut iiL sucli 
g^yrdi^nshjp Thc word ’taking” as used in S'. 361 1. P* C., does not 
mean a continuing or continuous act. T he 

ofEunce is completed _as soon as^he girl is removed from the jee^n g o^ tne 
lawful guardian. ~ T h^JjperTfaarthat a rutpor jeavg^ th^* nTOteatO fl-. ncf 
guardian llocs not put her out of thelguardian’s keepms / {Debaproaaa Bose 
y. The Kinz, 54 C. W. N. 329). ^ .7. 

“’" fS minor docs not cease to be in the keeping ot the guardian unlesj 
the guardian himself abandons thc minor or the minor having attaiDcd 
years of discretion, voluntarily and definitely abandons thr protection ol 

>K person «I,o actively brings about ihe stay of the woman in his house 

by Flaying upon her weak and hesitant mind W the g.rl with,n the 

meaning of S. 361, I, P. C.nBisesyvar 
Orissa, 22). ' ’ 

Distinction between rwo forms of KMaapplng 


Kidnapping from 
India 

1. A person of any age can be. 
kindnapped from India 


Kidnapping from ioivfui 
guardianship 

1. Only a minor (under 16 
years if a male and IS if a female) 
and a person of unsound mind can 
«be kidnapped. 

2. Consent of thc person kid¬ 
napped is immaterial. 


2 Want of consent of the 2 Consent of the person kid- 
pewon kidnapped or legally author- napped is immaterial. __ 

iied to content is essential. 

3. A continuing offence and . Not a continuing offence 

can be,^!j4ed. ‘’‘= ' 

7 g ggg ) AkAurAion. _W Hocvep^ DV force compels, or by any 

dec^^^teans indiif'Cs, anr'pevson to fio from any place, is said 

to abduct that person. 

COMMENT.—The two essential ingredients of the offence of abduction 
i are force£uLxoaMmls»n-<>r in<iufiement> by decertfoHDeana and the object of 
such *0^^1151*011 or inducement must be the gojjQg oLa pcoflil from any place. 
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Deceitful means.—The expression 'deceitful means* is wid<^ enough to 
include the inducing of a girl to leave her guardian’s house on a pretext. 
si^ fles ahyihiDjt intended to misTeTTiJa ndtl ter. It is really speaking 
m &iter^ol ipiemi dtl. 'QitlfTriven If held "out by the accused is 
AilfiUed by him, the question is whether he is acting in a bona fide manner 
when he is extending certain promises to a woman and thereby 
inducing her to accompany him. Where the intention could not b e Jiaid to 
have be en a bom fid e ono, there wilt be no esca pe from the conclusion 
l^hat it IS a caie of ITBducudh. A. I. Jt. 195L Raj. 

'^he offence of abduction is complete if the accused has taken the 
wo man away bv deceitful m eans inle nfoi^ltTsei ^c^Tacr lb sexual Ihler- 
coujSel it is not” ncce.sHury that detalir^sfHXUnl imeTcOTrM alleged^ by the 
cora^iuaot should be corroborated. {Emperor v. Kaaamalti Mtnaalit, 43. 
Cr. L. J. 529. F. B.). ^ --- • 

CoDtlDulig •>#■€#.—The offence of A bductii n is a continuing offence, 
and a girl is being abducted even when she is removed fr^m one place to 
another. (Ganga Dei, 12 A. L. J. R. 91).^ 

- Unlike kidnapping abduction is a continuing offence and a girl is being 
abducted not only when she ii first taken from any place but also when she is 
removed from one place to another place and'the deceit would continue to 
work as the accused removed her from one place to .mother and she accom¬ 
panied the accused in pursuance of the promises held out to her. 

State, stg)ra) 

Difference between Kidnapping and abduction 

Kidnapping from Abduction 

guafdiimsfdp - --- 

I is comiuiTtcd only in respect I. it is committed in respect 

of brimnox under 16 years of age if a of any person of any age. 

male and under 18 years if a fbmale, ^ 

or a person of unsound mind. _ 

2 .^The 4 )cnoD kidnapped is le- 2. Not necessary, 

rao^'gfffrom lawful guardianship. A ' 
child without a guardian cannot be 
kidnapped. 

^ i^^'fhe minor or the person of 3, Force, compulsion, or deceit- 

umdttnd mind is simply taken away ^ ful means arc employed. __ 

or enticted to go with the kidnapper. 

The means employed may be innocent. 

_>#f^Consent of the person enticed 4. Consent of the person re- 

is immaterial. moved, if freely and voluntarily 

■ ^ given, condones the offence, 

Ux5r^The intent of the offender is 5. It is very important, 
irrelevant. ^ Abduction must be with certain 






Abduction 


i. it is committed in respect 
of any person of any age. 


J- 


2. Not necessary. 


mo 


3. Force, compulsion, or deceit- 
fril means are employed. 


Y&-—rrTs not continuing offence. 
1 he^ffence is complete as soon as 
the minor is removed from the cus¬ 
tody of his or her guardian. 


4- Consent of the person re¬ 
moved, if freely and voluntarily 
^ given, condones the offence, 

5. It is very important. 
Abduction must be with certain 
intent, 

6. It is a continuing offence. 
A person is being abducted both 
when she is first taken from any 
place and also when she is remov¬ 
ed from one place to another. 


itarlly O 

rtant, ^ 
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Kidnapping from guardianship 
4'. It is a substantive oftence. 


Abduction 

1. Not punishablo by 
unless acrompaoied with 50me 
criminal intent. 


Kidnapping from India 

1. It can be committed in 
respect of any person irrespective of 
his age. 

2. There is no kidnapping from 
India if the person kidnapped is 
capable by law of giving consent 
and is a consenting party. 

3. It is a continuing offence and 
may be abetted. 

4. The place to which the 
victim is taken must be outside the 
limits of India. 


Abduction 

]. So also is the case in abduc¬ 
tion. 

2. Consent, if freely and volun¬ 
tarily given, condones the o^nce. 

3. So also abduction. 

4. The place is not important. 


5. It is a substantive offence. 5. It is an auxiliary act, not 

^ punishable by itself unless accom-^ 

panied with some criminal intent^ 

363. Punishment for kidnapping.—Who^we^i' kidnaps any per¬ 
son from India or from lawful guardianship, shall be punished 
with imprisonment of either deseviption foi a term which may 
extend to saven^years^ and shall also be liable to tine . 

363-A. Kidnapping or maiming a minor for purposes of begging, 
—(1) Whoever kidnaps any minor or, not being the lawful guar¬ 
dian of a minor, obtains the custody of the minor, in order that 
such minor may be employed or used for the purposes of begging 
shall be punishable with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to 
fine. ' ' 

(2) Whoever maims any minor in order that $uch Aiiaor 
may be employed or used for the purposes of begging shall’ be - 

punishable with imprisonment for life, and shall also bS liable to 

fine, H. ■ 

»» 

(3) Where any person, not being the lawful guardiap, ^f^a 
minor, employs or uses such minor for the purposes of beffiUigt . 
it shall be presumed, unless the contrary is proved, 
kidnapped or otherwise obtained the custody of that minc:;^^j» 
order that the mintH' might be employed or used for the puip- ^ 
of begging. 

(4) In this section,— 

(a) “begging’* means— 

(i) soliciting or receiving alms in a public place, whgtr 
under the pretence of singing, dancing, fortune-telling, perfc’ i 
iug tricks or selling articles or otherwise ; ^ 


j 
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(ii) entering' on any private premises for the niii pose of 
scwciting or receiving alms , i h oi 

(ill) exposing or exhibiting, with the object of obtaining or 

'niury, deformity or disease, 
whethei of himself or of any other person or of an animal ; 

(iv) using a minor as an exhibit for the purpose of coHcit- 
.ing or receiving alms ; t' ^ i 

(b) **minoi'’ means— 

(i) in the case of a male, a person under sixteen vears of 
age ; and 

(ii) in the case of a female, a person under eighteen yeais 

01 • 

« 363-A was inserted by the Atnendineiu Act No 

children for exploiting them for begging. ® 

Aggravated Forms of Kidnapping or Abduction 


(Ss. 364—369) 

The aggravated forms of kidnapping or abduction are as under:— 

364. Kidnapping or abducting in order to murder, —Whoever 
kidnaps or abducts any person in order that such person may be 
murdered or may be so disposed of as to be put in danger of 
being murdered, shall be punished with imprisonment lor life, or 
rigorous imprisonment for a term which may extend to ten years, 
and shall also be liable to fine. ' * 

Illustrations. 


(a) A kidnaps Z from India^ intending or knowing it to be likely that Z 
sacrificed to an idol. A has committed the offence defined in this 

section. 

. J ;^(b) A forcibly carries or entices B away from his home in order that B 
may be murdered. A has committed the offence defined in this section. 

365. Kidnapping or abducting with intent secretly and wrongfully 

iofmjine person.—^Whoever kidnaps or abducts any person with 
intent to cause that person to be secretly and wrongfully confined, 
-’.jibe punished with imprisonment of either description for a 
t which may extend to seven years, and shall also be liable to 

366. Kidnappings abducting or inducing woman to compel her 
yarriage^ etc. —Whoever kidnaps or abducts any woman with intent 

she may be compelled, or knowing it to be likely that she 
compelled, to marry any person against her will, or in 

• AM*' 

39 
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order that she may be forced or seduced to illicit intercoiu’se, or 
knowing it to be likely that she will be forced or seduced to illi¬ 
cit intercourse, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall 
also be liable to fine ; and whoever, by means of criminal intimi¬ 
dation as defined in this Code or of abuse of authoi ity or any 
other method of compulsion, induces any woman to go front any 
place with intent that she may be, or knowing that it is likely 
that she will be, forced or seduted to illicit intercourse with 
another person, shall also be punishable as aforesaid. 

Comment.—Section 366 is only an aggravated form of the offe.ice 
created by S. 363. 

Where a minor girl is kidnapped and later on it is found that the accused 
had illicit intercourse with her, the accused is liable to be punished under 
S. 366. 

If the ingredients of the offence under S. 363 are proved along with 
the intention or knowledge that the girl might compelled to marry against her 
will, a charge under S. 366 is established. Thus, it is to be proved that the 
girl was under 18 years of age on the date of occurrence and the accused took 
or enticted her from the custody of her lawful guardian without his consent or 
by deceitful means. {Sachindra Nath Mazumdar v. Bistupada Das, 1978 

Cr. L. J. 1494. 

366-A. Procuration of minor girl. —Whoever, by any me ans 
whatsoever, induces any minor girl under the age of eighteen 
years to go from any place or to do any act with intent that such 
gill may be, or knowing that it is likely that she will be, forced or 
seduced to illicit intercourse with another peison shall be punish- 
able with imprisonment which may extend to ten years, and shall 
also be liable to fine. 

Commeot.—Ingredients of tfa offence under S. 366-A—There are three 
principal ingredients of the offence contemplated by S. 366-A: 

(a) that a minor girl below the age of 18 years is induced by the 
accused ; 

(b) that she is induced to go from any place or to do any act, and 

(c) that she is so induced with intent that she may be or knowing that 
it is likely that she will be forced or seduced to illegal intercourse 
with another person. 

Meaning of seduction.—A person who merely accompanies a woman 
going out to ply her profession of a prostitute, even if she has not attained the 
age of eighteen years, does not thereby commit an offence under S. 366-A. 

It cannot be said that thereby he induces her to go from any place or to do any 
act with the intent or knowledge contemplated by the section. {Bamesh v. The 
State of Maharashtra, A, 1. R. 1962 S. C. 1908), 

Seduction to illicit intercourse contemplated by the section docs not 
means merely straying from the path of virtue by a female for the first time. 
The verb 'seduce* is used in two senses. It is used in its ordinary and narrow 
sense as inducing a woman to stray from the path of virtue tor the first time; 
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it is also used in the wider sense of inducing a woman to submit to illicit in¬ 
tercourse at any time or any occasion. It is in the latter sense that the 
expression has been used in Ss. 366 and 366-A which sections partially overlap. 

A case in which a girl had strayed from the path of virtue when she was 
in the custody of her guardian and had with a view to carry on her affair 
accompanied her seducer or another person may fall within the terms of S. 366 
or 366-A whichever applies. But where a woman follows the profession of a 
prostitute, that is. she is accstomcd to offer herself promiscuously for money to 
"customers**, and in following that profession bhe is encouraged or assisted by 
someone, no olfencc under S. 366-A is committed by such person, for it can¬ 
not be said that the person who assists a girl accustomed to indulge in pro¬ 
miscuous intercourse for money in carrying on her profession acts with intent 
or knowledge that she will be forced or seduced to illicit intercourse. Seduc¬ 
tion implies surrender of her body by a woman who is otherwise reluctant or 
unwilling to submit herself to illicit intercourse in consequence of pertiiaftion, 
flattery, blandishment or importunity, whether such surrender is for the flnt 
time or is preceded by similar surrender on earlier occasions. But where a 
woman offers herself for money, not casually but in the course of her profee- 
sion as a prostitute, there are no scruples nor reluctance to be overcome, and 
surrender by her is not seduction within the Code. It cannot therefore be 
held that a person who instigates another to assist a woman following the pro¬ 
fession of a prostitute abets him to do an act with intent that she may or with 
knowledge that she will be seduced to illicit intercourse. {Ramesh v. The State 
of Maharashtra, A. I. R. 1962 Supreme Court, 1908). 

366-B. Importation of girl from foreign country —Whoever 
imports into India from any country outside India or from the 
State of Jammu and Kashmir any girl under the age of twentyone 
years with intent that she may be, or knowing it to be likely that 
she will be, forced or seduced to illicit intercourse with another 

person, 

Stc ^ 

shall be punishable with imprisonment which may extend 
to ten years, and shall also be liable to fine. 

Comment.—On a charge under S. 366-B it is incumbent on the prosecu¬ 
tion to prove that the girl is under the age of 21 years. - 

367. Kidnapping or abducting in order to subject person to 
grievous hurt, slavery, etc ,—Whoever kidnaps or abducts any person 
in order that such person may be subjected, or may be so dispos¬ 
ed of as to be put in danger of being subjected to grievous hurt, 
or slavery, or to the unnatural lust of any person, or knowing it 
to be likely that such person will be so subjected or disposed of, 
shall he punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to 
fine. 

368. Wrongfully concecUing or keeping in confinement, Hdnapped 

or abdueSed Whoever, knowing that any person has been 

kidnapped or has been abducted, wrongfully conceals or confines 
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such person, shall be punished in the same manner as if he had 
kidnapped or abducted such person with the same intention or 
knowledge, or for the same purpose as that with or for which he 
conceals or detains such person in confinement. 

Comment.—To constitute an offence under S. 368, it is necessary that 
the prosecution must establish the following ingredients : (1) the person in 

j kidnapped; (2) the accused knew that the said person had 

been kidnapped; and (3) the accused having such knowledge, wrongfully con¬ 
ceals or confines the person concerned. (Smt. Saroj Kumart v. State of U, P., 
(1973) 1 S. C. J., 682] / 

So far as the second ingredient is concerned, it is an inference to be 
irawn by the courts from the various circumstances. Whether there has 
been wrongful concealment or confinement under S. 368, is a matter to be 
considered from the facts and circumstances of a particular case. 

369. Kidnapping or abducting child under ten years with intent 
to steal from its person, —Whoever kidnaps or abduct* any child 
under the age of ten years with the intention of taking dishonestly 
any movable property from the person of such child, shall be 
punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

The following two sections, viz., Ss. 370 and 371, embody the two offences 
relating to slavery. 

370. Buying or disposing of any person as a Whoever 

imports, expoits, removes, buys, sells or disposes of any person 
as a slave, or accepts, receives or detains against his will any per¬ 
son as a slave, shall be.punished with imprisonment of either 
description for a teim which may extend to seven years, and 

hall also be liable to fine. 


Commeai.~Problem,~\ kidnapped a Hindu girl and sold her to B a 
Mohammedan. B made her a Mohammedan, changed her name, supplied her 
with food and clothes, but gave her no wages. She was employed in menial 
services, and was not allowed to leave the house. After staying thus for 

four years the girl escaped and lodged a complaint against B, A having died 

m the meantime. Of what offence is B liable ? ® 

1 A. B has committed an offen<^ of buying or disposing of a person as a 
slave under S. 370 1. P. C., and is liable to be punished with imprisonment 

extending to seven years and also fine. ^ 

371. Habitual dealing in slaves, —Whoever habitually im- 
1 removes, buys, sells, traffics ordeals in slaves, 

shall be punished with imprisonment for life, oi with imprison- 
ment of either description for a term not exceeding ten years, 
and shall also be liable to fine, / 

Sale or purchase of miiiors for immoral purpose 

(Ss. 372-373) 

t/A ^the two provisions with respect 

to the offence of sale or purchase of minors for prostitution. 
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372. Selling mnor for purposes oj prostitution, etc.- “Whoever 

sells, lets to hue. or otherwise disposes of any person under the 
age of eighteen years with intent that such person shall at any 
age be employed or used for the purpose of prostitution or illicit 
intercourse with any person or for any unlawful and immoral 
purpose, or knowing it to be likely that such person will at any 
age be employed or used for any such purpose, shall be punished 
with imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to line. 

Explanation L —When a female under the ;;ge of eighteen 
years is sold, let for hire, or otherwise disposed of to a prostitute 
or to any person who keeps or manages a brothel, the person so 
disposing of su' h female shall, until the contrary is pioved, be 
presumed to have disposed of her with the intent that she shall be 
used for the purpose of prostitution. 

Explanation IL —For the purposes of this section “illicit 
intercourse^’ means sexual intercourse between persons not united 
by marriage, or by any union or tie which, though not amount¬ 
ing to a marriage, is recognised by the personal law or custom of 
the community to which they belong or, where they belong to 
different communities, of both such communities, as constituting 
between them a quasi^wz.vixz\ relation. 

373. Buying minor for put poses of prostitution, Whoever 
buys, hires or othciwise obtains possession of any person under 
the age of eighteen years with intent that such person shall at 
any age be employed or used for the purpose of prostitution or 
illicit intercourse with any person or for any unlawful and immor¬ 
al purpose, or knowing it to be likely that «uch person will 
at any. age be employed or used for any such purpose, shall be 
punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

Explafustion /.—Any prostitute or any person keeping or 
managing a brothel, who buys, hires, or otherwise obtains posses¬ 
sion of a female under the age of eighteen years shall, until the 
contrary is proved, be presumed to have obtained possession of 
such female with the intent that she shall be used for the purpose 
of prostitution. 

Explanation IL —“Illicit intercourse'’ has the same meaning 
as in section 372. 

CommeDr.—Section 373 aims at the punishment of those who are buyers 
or hirers in any such transactions as those provided for in S. 372. The 
section does not apply to a case where a man solicits a girl to have sexual 
intercourse with him. 
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374. Unlawful compulsory labour, -Wh(x:ver unlawfully com¬ 
pels any person to labour against the v/ill of that person^ shall be 
punished with inipi isoament of cither description for a term 
which may extend to one year, or with fine, or with both. 

Of Rape (Ss. 375-376) 

375, Rape, —A man is said to coininit “rape^^ who, except 
in the case hereinafter excepted, has sexual intercourse with a 
woman under circumstances falling under any of the five follow¬ 
ing descriptions— 

Firsts —Against her will. 

Secondly* —Without her consent. 

Thirdly. —With her consent, when her consent has been 
obtained by putting her in feai* of cieath, or of hurt. 

Fourthly. —With her consent, when the man knows that he 
is not her husband, and that her consent is given because she 
believes that he is another man to whom she is or believes herself 
to be lawfully married. 

Fifthly* —With or without her consent, when she is under 
sixteen years of age. 

Explanation. —Penctiation is sufficient to constitute the 
sexual intercourse necessary to the offence of rape. 

Exception. —Sexual intercourse by a man with his own wife, 
the wife not being under fifteen years of age, is not rape. 

Comment.—Where a man has illicit intercourse with an adult woman 
with her consent, it is not rape under the law. 

The fear which clause Thirdly of S. 375 .speaks of is negatived by the 
circumstances that the girl is said to have been taken away by the police 
constable right from amongst her near and dear ones at a point of time when 
they were all leaving the police station together and were crossing the 
entrance gate to emerge out of it. Her failure to appeal to her companions 
who were no others than her brother, her aunt and her lover, and her con¬ 
duct in meekly following the constable and allowing him to have his 
way with her to the extent of satisfying his lust in full, makes it clear that 
the consent in question was not a consent which could be brushed aside as 
‘passive submission*. Further, the onus is always on the prosecution to 
prove affirmatively each ingredient of the offence it seeks to establish and 
that such onus never shifts. {Tukaram y. The State of Maharashtra, A. 1. K. 
1979 S. C. 185). 

376. Punishment for rape. —Whoever commits rape shall be 
punished with imprisonment for life, or with imprisonment of 
either description for a term which may extend to ten years, and 
shall also be liable to fine, unless the woman raped is his own 
wife and is not under twelve years of age, in which case he shall 
^ be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 


S. 377] 


OF OFFKNORS AFFECTINO TIIK UUMAJ^ BODY 


311 


Commeiit.—Ln a ca^e under S. 376 it is the duty of the prosecution, if 
according to medical jurisprudence medical examination was capable of yield¬ 
ing conclusive results, to ensure that examination within a period of time 
when conclusive results could be achieved* The absence of medical exaniina- 
non renders the other prosecution evidence wholly insufficient for conviction 
{Angod V. Emperor, 1947 A. L. W. 474). 

It is well known in the medical world that the examination of simegma 
loses all importance after 24 hours of the performance of the sexual inter¬ 
course. {Dr. S. P. Kolili V. Punjab and Haryana High Court, A. I. R. 1978 
S. C. 1753). 

% 

The consent of a woman over 18 years of age to a sexual intercourse 
obtained by putting her in fear of death, or of hurt, is no defence to an 
accused person, but where the fear to which the woman is subject is neither 
of death nor of hurt, but of being arrested, when as a matter of fact there is 
no warrant of arrest against her, the consent, though obtained by fraud, is 
nonetheless consent, for she is willing to allow sexual intercourse for a price, 
which is a fictitious one because there is no warrant of arrest against her. In 
such a case the accused cannot be convicted under S. 376, 1. P. C. [Motiram 
v. State of M. P,, A. I. R. 19.’>5 Nag. 121). 

Even assuming that in the case of rape the evidence of little children 
requires general corroboration, in the present case the proved circumstances 
that the girl was playing in broad day-light, that she was carried away by 
the accused and brought back crying after a time, that there was a first 
information lodged before the police shortly thereafter, that the medical 
examination of the accused's genitals indicated the presence of spermaiosoa, 
are sufficiently corroborative of the guilt of the accused. Even otherwise, only 
grave injustice, manifest on the record, can induce the Supreme Court to 
demolish the concurrent findings of guilt by the three courts. [R. K. Aganval 
V. State of Orissa, 1976 (U) S. C. J, 520]. 

Of Unnatural Offences (S. 377) 

J77. Uunatural offences, —Whoever voluntarily has carnal 
iiitcrcourae against the order ul iiaiu^c with any man, woman 
or animal, shall be punislicd with imprisoimient for life, or with 
imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to line. 

Explanation.-'PcnctiAtMi is gufficteiit to constitute the 
carnal intercourse necessary to the offence described in this 

Mction. 

Comment. —The unnatural offence consists in a carnal intercourse 
against the order of nature by a man with a man or in the same unnuturai 
manner with woman, or with beast. 

The words of S. 377 are wide enough to include within its ambit any 
carnal intercourse against the order of nature. 



CHAPTER XVII 

OF OFFENCES AGAINST PROPERTY 

(Ss. 378—463) 


The following eleven offences defined in the present chapter r re indi¬ 
cated in the following tabular form : 





•3 "3 



The above offences may further be divided into three main groups ;— 

(1) Offences dealing with the deprivation of property fSs- 378-424); 

(2) Offences in regard to damage to property (Ss. 425-440); and 

(3) Offences in regard to violation of rights to property with a view to 
committing some other offences (Ss. 441*462). 


1. OFFENCES DEALING WITH DEPRIVATION OF 

PROPERTY (Ss. 378-424) 

^ Of Theft (Ss. 378-382) 

JMIL —'V^oeverj_intendii^ to take dishonestly any 
movaBlg’py^ etty out^ the possession ofany persorTv^TOidurtlra t 
peison's consent, move s that prop erty in order to suhh raking r<i 
said to commit iheft^ 


Explanation /.—A thing so long as it is attached to the 
earth, not being movable property, is not the subject of theft ; 
but it becomes capable of being the subject of theft as soon as it 
is severed from the earth. 


Explanation 2.—A moving effected by the same act which 
effects the severance may be a theft. 


Explanation 3. A person is said to cause a thing to move 
by removing an obstacle which prevented it from moving or by 

separating it frim any other thing, as well as by actually moving 

• 


Explanation 4, A person, who by any means causes an 
animal to move, is said to move that animal, and to move every- 
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thin^ which, in consequence of the motion so causedi is moved 
by that animal. 

Explanation 5, —I'he consent mentioned in the definition 
may be express or implied, and may be given either by the I'crson 
in possession, or by any peison having for that purpose authority 
either express or implied. 


Illustrations. 

//(mX cuts down a tree on Z*s ground, with the intention of dis- 
hon^tly taking the tree out of Z*s possession without Z’s consent. Here, 
soon as A has severed the tree in order to such taking, he has committed 
theft. 

puts a bait for dogs in his pocket, and thus induces Z*s dog to 
foll^it. Here, if A*s intention be dishonestly to take the dog out of Z’s 
possession without Z*s consent, A has committed theft as soon as Z’s dog has 

begun to follow A. 


A meets a bullock carrying a box of treasure. He drives the bullock 
in a Srtain direction, in order that he may dishonestly take .the treasure. 
As soon as the bullock begins to move, A has committed theft of the treasure. 


disho 

theft. 




QmE, going on a journey, entrusts his plate to A, the keeper of a ware- 
house^^l Z shall return. A carries the plate to a goldsmitli and sells it. 
Here the plate was not in Z*s possession, it could not, therefore, be taken 
out of Z’s possession, and A has not committed theft, though he may have 
comimUed^iminal breach of trust. 

a ring belot^ing to Z on a table in the house^which Z occu- 
nieirriere the ring is in Z’s possession, and if A dishohestly^ removes-it,* A 

theft. 


piesr M 
commits 


a ring lying on the high road, not in the possession of any ^ 
pers^. by taking it, commits no theft, though he may commit orimiiraT 
misappro^iation of property. ’ 

a ring belonging to Z lying on a table in Z’s house. Not 
ventitmg w misappropriate the ring immediately for fear of search and 
detection. A hides the ring in a place where it is highly improbable that it' 
will ever be found by Z, with the intention of taking the ring from the !tidjng 
place and selling it when the loss is foj:gdtten. Here A, at the time of first 
moving the ring, commits theft. 


vent 


delivers his watch to Z, a jeweller, to be regulated. Z carries it to 
his^hop. A, not owing to the jeweller any debt for which the jeweller might 
lawfully detain the watch as a security, enters the shop openly, takes his watch 

kanri atiH rarriftfi it A. thniKvh he mAV hAve 


by force out of Z’s hand, and carries it away. Here A, though he may have 
committed crimmal trespass and assault, has not committed theft, inasmuch 


as wh^he did not done dishonestly 


owes money to Z.for repairing the watch, and if Z retains the 
watchiawfully. as a security for the debt, and A takes the watch out of Z’s 
possession, with the intention of depriving Z of the property as a security for 
his debt, he commits theft, inasmuch as he takes It dishonestly. 

40 j 
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pawned his watch to 4 takes it out of Z's dos- 
^lon without Z s consent, not having paid what he borrowed on the w&h 

it^d^ishones^tbl?^^^ though the watch is his own property inasmuch as ho takes' 

Y Cj^^akes an article belonging to Z out of Z*s possession, without 
Z s coTfsent, with the intention of keeping it until he obtains money from Z 

comm^ttea^licft"^ restoration. Here A takes dishonestly ; A has therefore 

\ friendly terms with Z, goes into Z’s library in Z’s absence 

Wd t^es away a book without Z^s express consent for the purpVse mereirof 
reading it, and with the intention (,f returning it. Here, it is probable that A 
may have conceived that he had Z*s implied consent to use Z’s book. If this 
As impression, A has not committed theft. 

She given A money, food and clothes, 
whiclM knows to belong to Z, her husband. Here it is probable that A may 

^ authorised to give away alms. If this was A’s impres¬ 

sion, A has not commuted theft. 

^ is the paramour of Z’s wile. She gives A a valuable property, A 

knows to belong to her husband Z, and to be such property as she 

comll^rtl^ft^^ ^ ^ property dishonLtly, he / 

in good faith, believing property belonging to Z to be A’s own 
propwfy, takes that property out of B’s possession. Here, as A does not take 
dishonestly, he does not commit the" 


which 



/ 



A.^ 


379. Punishment for theft ,—Whoever commits theft shall be 
punished with imprisonmeut of either description for a term 
\vhi(^ may extend to thne years, or with fine, or with both. 

Comment :~ingredlents.—In order to constitute theft the following 


>3 


ngrea^ 


mteption to take proper is initially for the prosccu- 

_Tove tnat th e accu sed nad a^d dishonestly 

cncum_stanccs show that the pro'perfy has been removed in the assertiS" 


bcnaWUi 



person c an, however, h f rnnvfciid 


of,gtegmg his own property, as in thrUlustration noted above whtf* A 
havi ng~^nc d hiy-watcli to Z takes it out of ^rr~pos:<e5glgn'~ wit5 o ur ' Z ^s 
coiisenr, not JiaVmgl^ddiwtmrlTrlJOi^^^ the watch. 'AndThou^'lhi 

. walchjiJui-owiMua^ co mmits The ft asj ejmi it’jdMQneiiy. But 
y if A liavmg not owed to Z any deBTfor which Z“ could detain the watch as 
security, enters'the shop openly and takes his watch by force out of Z’s 
hauci, A is not guilty of theft as he did not act dishonestly although he 
may have committed criminal trespass and assault. A servant however, 
not guilty of theft when what he does is at his master’s bidding, unless be 

in his master’s knowledge of the dishonest nature of the acts, 
out if the servant entrusted by his master with the care of a certain movable 

aways with it without his master’s consent the servant is guilty 

of theft,^^^ 

'^Whe.rf. a nfirs on acts in the h anaj ide h^liVf that h^. hag « right take 
a way the thing and yserts such a right immediately after he is charged 
>Y«h:aJiefir no offe gge is committe d. / If, on the other hand/ lie trees' ^ay 
a thing, no^ because - ' - .... . . ^ 


mafide believes that he has a right to take away 
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the thing, but with the intention of coercing the person in possession to do 
something even though he does not intend to deprive that person of the thing 
permanently, he must be deemed to have committed an oifence of theft.^ 
He nce a vendor who _takes away the goods sold from the _possess ion of the 
vend ee agalDs t the wHl of the latter in order' to compel him to pay up the 
balance of the price, commits theft. {Harikishan Balabaksh v. Stat^, 

D. L. R. Nag. 226). ' 


^When a person takes another man’s property believing, under a mistake 
of fact and in ignorance of law. that he has a right to take it, he is not 
guilty of theft because there is no dishonest intention, even though he may 
cause wrongful loss within the mcanmg of the Indian Penal Code. {Joy 
Matiio V. King Efnperor, 42 Cr. L. J.. 293)-^ 


a case of theft of crops generally s peak ing the que stion w ho 
grnwf T ^VrofT T nEefii^ matt er to look to, hut it is not the o niyjhjng Itt-alL 
cases, t he Ques tioO-J^ title thougli secondary is relevant and so is . th^ ...gtats 
oT ^iden r f rpgarH>; past possessio n. { Hariha r Narain Sin^i Banke y 

Singh , 46 Cr. L. J. 83). ^ 

Where there is a bon a fid<L disaiitiLAs.taJ.hc-own&rship of certain ^rp- 
oeriv. tKr*^er^anL-of one^f the parties rejiipyjog it cannot Zbe cog yictfid of 
theft under S. 379 ifKe6o/wJ/Me believes that his master is the owner of it. 

K. E., 45 Cr. L. J. 386). 


one 




dishonest intention on the part of the accused must be proved.—To 
prove an offence »theft it is not enough if the possession of the complain¬ 
ant of the movabl^roperty in question is established. D ishonest inten- 
tinn nf thft accused in remov ing the—property has to be established in 

(fHltion In order to prove dishonestJntentipn th& que^ion of title tO—Lh g 

' ■ ‘ nm of' rTght 

a good— delertCC in a e narge or inett. wucu me ac cused sets up 
t be deface "thif TTTTiait a'ctaTinTO t T^c pfo^ ry which he took away fronj 
th^~ cnmp tama Titr-ft ir for the pft?aegmtoTT to~es'tablish~the~ djsftoi^ft inten- 
lj/^n thar' ff us so-called ClalmLwas"not made iir^OtTralftC but was 

only "a cloak to conceal h is d ishonest intention and that .there was no 
‘siihCTflnCe in CKe^claim to the kn owledge of the accused-himself. It may 
be" that the accused acted illegally even on the basis of his claim to the pro¬ 
perty in dispossessing the complainant, but in a case of theft, ihe accused 
^not be found guilty by holding that he acted illegally in dispossessing the 
complainant. Th eft can be established only bv prootlp f the d i shonest inten- 
finn And not hv^ rnnf o f illegality The a cc . nsed may he l i able for . s uc h 
illcgality ~Tnr^ t oK^md er civil laW- ^r m ay be guilty under somiL-Qlligr 
s«i<rinn nftke P^nal Coae« 


The case against the Reused was that they removed fish from a tank in 
spite of the protest by the complainant. At no time was the complainant in 
undisputed possession of the tank. He was said to have got into possession^ 
when the dispute was pending in the civil court between the vendor and the 
accused's lessor. The civil court had subsequently declared the title of the 
lessor of the accused in the tank. It was held that the case of the fish in the 

tank could not be taken separately from the ownership of the tank. The 
accused caught and removed the fish on their tlaim of right to the tank and 
to the fish therein which had been upheld by the civil court. It could not, 
therefore, be said that dishonest intention had been proved against the 
accused. 
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i^) Tlie property WMi7 wov^Wd.—A thing so long as it is aitached to 
the ^rth, not being movable property, is not the subject of theft ; it 
becomes capable of being the subject of theft when it is severed from the 
earth, 

should be takm out of the possession_pf onot/wr person. —An 
oll^ice of t hef t cannot be co mmi tted unless the property is removed ou\ of 
possession ol a pers on. The propertyInust be ihlhe posseslToiTof’anther 
person from where it is removed. There is no theft of wilo animals, birds 
or fish while at large; b ut there is a theft of famed animals. A 
finds a ring lying on the hi^ road, not in the possession of any peason. A, 
by taking it, comics no theft, th ough he m av commit criminal misappro- 
pria^no^operty. 

takjn wjthoin the coii^iuj^ ,.j^t_^ppxion»'^'\ht consent 
may be express or irhplied ancTmay be given eitficr by the person in posses¬ 
sion, or by person having for that purpose express or implied authority, 
being on friendly terms wifh Z, goes into Z’s library in Z*s absence, aiw^ 
takes away a book without Z’s express consent for the purpose of merely 
reading it, and with the intention of returning it. Here it is probable that 
A may have co nceived that he had Z’s implied consent to Z’s book. If this 

\varATTmpFessioh, Aliarirorcoffimitted theft. 

J>x .some removal of the property iih order to accpntpJhk 
the taking, of Jt^k puts a baft for dogs in‘Tns*^'^'ef,"Vnd tKus induces Z’s 
dog to follow it. Here, if A’s intention be dishonestly to take the dog out of 
Z’s possession without Z’s consent, A has committed theft as soon as Z’s 
dog has begun to follow A . .^A gain A meets a bullock carrying a box of 
treasure. He drives the bullock in a certain direction in order that he may 
dishonestly take the treasure. As soon as the bullock begins to move, A 
has committed theft of the treasure. 

* To 5 um up, commission ofjhcfi consists in (i) moving a movable pro¬ 
perty oTa person out ofli is possesion witlidut Tiis consent anrf (ii) the 


moving^eing Tn'~grder~ toThg~ tak?ri^oTthe'property with a dishonest inten- 
^pn, T hji^. ThpIpschci^'ornTl ^rsoft^ conynL at 't lje ti^e 0 ^ rnftlrt^fT and 
the present^ oT v disliondsijmcmion in so at thc.timc, arc the cssen- 




tia l ingredi 

Bef ore the offence of theft is made out, it has to be established t hat (1) 
the accusg d- nvjj ^j^t Itfgallyjfenjhled to th e prem erty alleged to he stofen and 
tha f^i;~~uomptainant was wrongfullT ^p riy pn of th^ |v «=>pgr»y, (2) thejn^s 
employed to take p ossess ion were unlawful and (3) (he takinc was without 
cp nsenT y PoorgjLMal v. S(idi i o~^m, 1965^ A. L. J. 214). 

SiQC£—lhe _ definition of th eft in S. 378 req uires that the niovini* of the 
piuperty ^ is tone in order to such” talcing, me aning ‘in t^tinn take 

dislionesA >’. the very moving out r p^st be with the dishonest intention . 

Taking tjie definitions of'dishonestly’in S. 24 and'wrongful gain* and 
'wrongful loss* in S. 23 together, « p^rpon gan, fp havft Hishnne&t- 

i ntention if in taking the property jiL_ia_his mtonrinn tn cause gain, bv 
linlawf uPThoans of the prop ertv 'to which ~ thtf person gaininp is 
l egally entitle d or ~to causfi. Tbsj, By wro^n^ fpl means of lhfc pmpctXy to 
winch the person so losing is legally enifiledT^ Tt is further clear frcun the 
dcflnlrlcm that gal^ orjow conieinpluled nc^d n^hc a total acquisition or a 
tmal dcprivai.tipn but iT is enough if it is a temporary retent j pp y f property 
by the person wrongfully gaining or a (emporary Iceepmg out** of pro¬ 
perty from the person%legalIy entitled. This is clearly brought out in 
illustration (i) of S. 378, and is uniformty Ky Hai!isinn>t of 
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S 382] OFFBKVSa 

the Hiuh Courts which poiPt out th aLiDjhu-Cfl5gg9t. theft,und^he Indian 
Pcnal^dTtJtllgKT^^ m Eoi&h. law which contemplated perma- 

nent'gam or {K.K. Mehra v. State of Rajauhan. A. I-C. 

Bona ade claim of right is good defence. -WUMC_a^»»-^r/« An "'ac[ 

,h.U husband and wife 

Ifthcwife^mo^^er Fu^ands I 

intentionrs^ is® guilty of theft, ^ gj ^ Mohamedan 

possession-Qf-het husband she .s not guilty 

wife may be convicted oT stealing from h English hus- 

union of.interest between hustand^^^ ^ jfe ^ interest between hus¬ 
band and wife. “annot steal the goodi oTh^tu^and, 

^ete^^of o7[L& to 

not Jtolen her hu> 

k! nHtTtoX^husban d and w ifTare one perspnm^ 

-AS^^VSSJfbrms of theft.—The aggravated f" 

380 Theft in dwelling house, etc .—Whoever commits theft i 

.,„v buSinu tent or vessel, which building, tent or vessel is used 
unv DUiiain^, iciii Y fnr the custody of propeitv, 

h, 2’.pr.Ks.;£r^3 

Si'S.?f r», C,»., 5 D. L. R. N«. ,, 

381 Theft by clerk or servant of property in possession of 
—Whoevir being a clerk or servant, or being employed in 
c ipacity of a clerk or servant, commits theft in respect of any 

'".'.s, ii. *«tL™ 

„„d .halli^b, u.^= 

Theft after preparation made for causing death, hurt or 

. to the committing of the theft.—Whoisvei- commits 

Twr having made'Jl^e^tionir causing death, or hurt, or re- 
theft, d.^ath or of hurt, or of restraint, to any person. 

;..Tn Xe commuting of such theft, or in order to the effeet- 

IL ihe escape^^ ‘>f --h ‘heft, or in order 

to® the retaining of property taken by such the!,! shall be punish 

4 
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ec! with 1‘igorous impiisonmciit for a term which may extend to 
tin )caii>, iind sljiili nHiO Tjc liable to fine. 




//lustrations 

property in Z’s possession: and while commit¬ 
ting this theft, he has a loaded pistol under his garment, having provided this 
pistol for the purpose of hurting Z in case Z should resist. A has com¬ 
mitted the offence defined in this section. 


(b) A. picks Z s pocket, having posted several of his companions near 
him. in order that they may restrain Z, if Z should perceive what is passing 
and should resist, or should attempt to apprehend A. A has committed the 
olrencc defined in this section. 


Comment. Without proof of actual theft the accused could not be con¬ 
victed under Sl 382. 

■A Xy 


^ Extortion (Ss. 383-389) 



\ 




^_- 

X 383. Extomion, —Win cvej’ inicniioiially puts any person in 
;^i any injury to that person, or to any other, and thereby 
ishonestly i nduces the pci ton so put in fear to deliver to any 
pcjsoii any property or valuable security, or an\thing signed or 

sealed which may be converted into a valuable security, commits 
‘^extortion.” 

Illustrations. -— 

H)-^threatens to publis'E' a defamatory libel concerning Z unless Z 

gives him money. He thus induces Z to give him money. A.has committed 
extortion. / 

threatens Z that he will keep Z*s child in wrongful confinement 
unlew Z will sign and deliver to A a promissory note binding Z to pay certain 
monies to A^ Z signs and delivers the note. A has committed extortion. 

threatens to send club-men to plough up Z-s field unless Z will sign 

and deliver to B a bond binding Z under a penalty to deliver certain produce 

to B, Md thereby induces Z to sign and deliver the bond. A has committed 
extortion. 

^ grievous hurc, dishonestly induces Z vo 


si^ or affix his seal to a blank paper and deliver it to A. Z signs and delivers 


the paper to A. Here, as the paper so signed may be converted into a valu¬ 
able security, A has committed extortion. 


- ^ “hief elements Of extortion 


<he^_entionul Bu'ufle PI a P erson in tear of inh.rv 

andJisE ^estly inducine t he person so put in fear to deUver to anv nerson 
any property or v aiuapie security. ----- 

384i l^unishment for Whoever coramiti» extortitm 


sliall be punished with impiisoumciit of either description for a 

Uim wliich may extend to three y ^ai’s. or with fine, or with 
both. 


Hon. 


385. Putting person in Jear of injury in order to commit extor 


person 


Whoever, in older lo the (ommitting of extortion, puts any 
‘ Wtcmpis to put any person in fea^ of any 
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S. 389] - 

i niury >_shall be punished with imprisonment of cither des ription 
for a term which may extend to two years, or with tine, or with 

b oth. 

Comment.—Section 385,must be read in conjunction with S. 3§3 as must 
the following sections, for Instance, Ss. 3^. ^ which arc aggrava¬ 

tions of the offence under S. 383, 1. P. C. 

Extortion as defined in S. W includes putting any person in fear of 
injury and covers S. 385 which is a' less serious offence punishable only with 
twtryears’ imprisonment as against three years’ imprisonment for an offence 

under S. 384. 

^ Aggravated Forms of Extortion (S?.'386-o89) 

The following are the aggravated forms of extortion 

386. Extortion by putting a person in fear of dea th or grievous 
—Whoever commits extortion, by putting any perooh in fear 
or^ath or of grievous hurt to that person or to any other, shall 
be punished with imprisonment of either description for a 
term which may extend to ten years , and shall al^be liable to 

fi ne. 

-387. Putting person in fear of death or of gri evous hurj, in order 

to commit extortion.— V^hocwi. lu urdcr to the oonunitting of 
extoition, puts or atte mpts to put any person in fear of death or 
of grievous hurt to that person or to any other, shall be punished 
with imprisonment of either description for a term which may 
extend to seven yearSp and shall be liable t o fine. 

388. ^tortion by thuat^of accuaslion o f a n offe nce punishable 

witk death or imprisonment extortion 

by puffing any p"erson in feai Lof an a c- iisatiji n against that pc.t soii 
or anv othi^r. nr having c ommitt ed or atomkiA;.d.tu commit any 

with dentil, or with imBds.Oiuneiit for life, or 
t for a term \vl 


with impnsonmen 


ch may extend to ten ve arsj oi* 


^ ^.^eiT^ed tpjnd.ucaany otner person locw^^ sum 
offence, shall D^unlshed with imprisonment ofHfher descrip¬ 
tion for a term which may extend tojen j^cars, and shall Jje 
liable to fine ; and, if the offence be one puiiL.hable under section 
372^ this Code, may be punished with imprisonment for life, 

389. Putting person in fear of accusation of offenccy in order to 
commit ^tfortion. —whoever, in o^der to ilie cornmitihig’ of extor¬ 
tion, puts or attempts to put any person in fear of an accusation, 
against that person or any other, of having committed, or 
attempted to commit, an offence punishable with death or with 
imprisonment for life, or with imprisonment for a term which 
may extend to ten years, shall be punished with imprisonment 
of either description for a term which may extend to ten years, 
and shall also be liable to line ; and, if the offenjp be punishabU; 
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tinder section 377 of this Code, may be punished with imprison¬ 
ment for life. 



COMMENT 

Difference between Extortion ind Theft 


Extortinn 

1. Consent is obtained by 

putting the person in possession 
of property in jQgar^jpllijaiuty to 
himself or to any other rsesoiu 
i. eTriKIrc is obtaining 

of consent. 

2. Both nifiyfth|e,^*nd im¬ 
movable properly may be THe 
subject of the oB'ence. 

3. There is the clement 
of force f or property is obtained 
by putting a person in fear of 
injury to that person or to any 
other. 

4. Deli ycry^of property, 
as distinenTom . taking away 
property is of its essendfr”^"* 


Theft 

1. The offender's intention 
to take without the owner's consent. 


\ 


k 


2. It is limited' only to 
able property. 


3. There is no element 6f 


force. 


4. The offender takes tb 
property without the owner’s consem 
and hence there is no delivery by tb 
owner. 




' i 


it 


•iS 


Of Robbery and Dacoitj (Ss. 390-402) 




In all robbeiy there is either theft (|i 


\ ' / 

-gtf 

extortion 

t heft is robberjL —Theft is ‘ robbery*’ if, in order to the 
comnmfTng of the theft, or in committing the theft, or in carry¬ 
ing away or attempting to carry away property obtained by the 
theft, the offender, for that end, voluntarily causes or attempts 
to cause to any person death or hurt or wrongful restraint, or 
feai* of instant death or of instant hurt, or of instant wrongful 
re8ti*aintj^ 

extortion is r obbery,—-E xtovtion is “robbery^* if the 

r^rhcTime oTcommitting the extortion, IS in the pre¬ 
sence of the person put in fear, and commits the extortion b> 
putting that person in fear of instant death, of instant hurt, or 
of instant wrongful restraint to that person, or to some other 
person, and, by so putting in fear, induces the person so put in 
fear then npdrthere to deliver up the thing extorted. 

The offender is said to be pi'C^nt if he is 
suAfer e i itly nc gn^~~Td ^t the other person in fear of instant deatli, 
of instant hurt, m* of instant wron^ul restraint. 
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F A holds Z down, and fraudulently takes Z'z money and jewels from 
Z*s without Z*s consent. Here A has committed theft, and, in order 

to the committing of that theft, has voluntarily caused wrongful restraint to 
Z. A has. t^reforc. committed robbery. 

/fi><meets Z on the high-road, shows a pistol, and demands Z’s purse. 

Z in c^sequence. surrenders his purse. Here A has extorted the purse from 

z’by putting him in fear of instant hurt, and being at the time of committing 
the extortion in his presence. A has, therefore, committed robbery. 

(c) A meets Z and Z’s child on the high-road. A takes the child, and 
threatens to fling it down a precipice, unless Z delivers his purse. Z.in 
consequence, delivers his purse. Here A has extorted the purse from Z, by 
causing Z to be in fear of instant hurt to the child Who is there present. A 
has therefore committed robbery on Z. 

(d) A obtains property from Z by saying—"Your child is in the hands 
of my gang, and will be put to death unless you send us ten thousand rupees. ^ 
This is extortion, and punishable as such : but it is not robbery, unless Z is 
put in fear of the instant death of his child. 

Comment.— To put shortly, robbery is (1) theft plus violence (causing or 
attempting to cause death, hurt or wrongful restraint) or fear of instant vi<> 
lence or (2) extortion plus offender present plus fear of instant violence plus 
immediate delivery of the thing extorted. 

Theft will become robbery only if in the committing of theft or in order 
to the committing of theft or carrying away or attempting to carry away pro- 
wrty oSd b^heft, force is used. Where, therefore no force or show 
Sf force is found to have been used in the committing of theft, etc., tlw “c^ 
cannot be found guilty of the offence of robbery. (Sheo Murat v. Slate. A. I. R. 

1952 All. 785). , ^ .... u u 

It is apparent from the above that there ;.s_n o case of tPb MrZJ^h 
nnr fall within the definition either oT theft.^or _of extorijon_L^n 
■ ,. » i .rTTT.. ..... nf Hn.ihi wheT bcF a p ^cular act of rob^ ry 

wasTtheft or an extortion.^ A seizes Z;Threatens to^ murder him jxnless he 
delivers all his p"roperty. ffd begins to pull oft Z s ornaments Z m terror 
beas that A will take all he has. and spare his life, assists m taking off his 
ornaments and delivers them to A. Here, such ornaments as A took wit^hout 
Z’s consent are taken by theft. Those which Z delivered up from fear of death 
are acquired by extortion. It is probable that Z's righfarm bracelet may 
have been obtained by theft, and left-arm bracelet by extortion. 

Violence in rofctery.—The words “for that end” used in S. 390. I. P. C. 

clearly mean that the hurt caused by the offender must ^he express 

object of facilitating the committing of the theft, or must be caused 
offender is commiffing theft or is carrying away or is attempting to carry 

away the property obtained by the theft. 

The use of violence essential for converting theft into robbery must 
for either of the following ends, viz.. (0 it must be used •<» 
the committing of the theft, or (2) It must ^ caused while 
is committing the theft, or (3) it must be used in stolen pre^ 

perty or (4) it must be used in attempting to carrying away the property 

obtained by the thefts 
41 
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[S. 392 

Where it was established that the accused persons first belaboured the 
Goosplaiaant and his servant and subsequently committed the theft of the cash, 
it held that the assault or the beating had no relation whatever to the 
commission of the theft, although the theft was committed at the same time 
or immediately afterwards, and the accused were not, therefore, guilty 
ffence udder S. 394. {Bishambher Nath v. Emperor, 42 Cr. L. J. 

When five or more p ersons conjointly com¬ 
mit or attemprToTbmmit a wliolc-~mHnber 

of-pmohsr cohiointlv committi ng or_attempting to commit a 
robbery, and persons present and aiding such commission or 
attempt, amoW Ob~irvc or mo re,_£ycxy person so committing, 
attempting or ait.lin g7^8 saKfl ocommit “dacoity’*. 

Comment.—To put shortly, dacoitv consists of five or more Persons (^n- 
K>inttv attempting to commit robbery, more p e r s ons forn m^ 

mbBerYT-pT one tWuOn committin g robbery. present and aiding 




_ _ . oT'offender s 

are present and aiding when the crime is committed are counted in the number. 


__ plus feu f and ajdiftg 

attempt. 

The word ‘dacoit* has been defined not only where a robbery is com¬ 
mitted by five or more persons but where five or more persons had attempted 
to commit a robbery. In view of his definition of dacoity. the argument that 
as the dacoits were unsuccessful in removing any booty, no docoity is com¬ 
mitted, is misconceived {Sirajuddin v. State, A. I. R. 1951 All. fi34). 

p^itv is robbery co mmitted by five 
r Acfi 


cither Aefi or extortion^ /It is a more serious offence than rq 


The definition of dacoity includes 'attempt* to commit dacoity. Further, 
dacoity furnishes another instance of constructive liability, inasmuch /aa^ » 
any one of five or more persons, who arc conjointly committing dacoity, 
commits murder in so committing dacoity, everyone of those pewns shall he 
^ punished with death, or imprisonment for life, or rigorous imprisonment 
^which may extend to ten years and also fine/ . 

Mere presence of the accused among the raiders who visited the vdlage 
at night is not sufficient. that the accused must ^ sho^ to 

hav^coniointiy committed the robbery or aided such wmmission. uyts, thcre- 
forCj'^it was shown that the accused were in the body of persons ww actually 
went to the houses of persons concerned and ettqrted money or at mst aided 
in extorting the money, they could not be said to be guilty of docoity. 
{Atum Lengmei v. Manipur Administration, A. 1. R- f952 Manipur^ 7)/ 

Over Act.—There is no distinction between a dacoity and an attempt 
to commit one. Any overt act by the accused would immediately amount to 
an attempt to commit dacoity and would immediately make them liable under 
S. 395, i. P. C. It would plainly be idlt to seek for an overt act for record¬ 
ing a conviction under S. 399, I. F; C. Section 395 would be the section 
applicable. {State of V. P. v. Bmdhir, 1959 A. L. J. 519), 

392, PumtkmatU fof raWefjjr.—Whoever commits robbery 
shall be punished with rigorous imprisonment for a term which 
may extend to ten years, and shnll also be liable to fine ; and if 
the robbery be committed on the highway between aunset and 
sunrise, the imprisonment may be extended to fourteen years. 
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CoHBMKt—SoctioB 392 provides a punishment for robbery aad S. 397 
provides aa cahanced punishment in the shape of a minimum :>entence, for 
may rotH»er who at the time of committing robbery or docoity uses a deadly 
weapon, similarly S. 398 provides same punishment fot the robber or 
dacoit who ts armed with a deadly weapon. 

9f3. Aiitmpi la commit rohhtry .— Whoever attempts to com¬ 
mit robbery shall be punished with rigorous imprisonment for 
a term which may extend to seven years, and shall also be liable 

to fine. 

C—UBit.—Merely standing in a crowd is not evidence of committing 
or attempting to commit robbery or even aiding in commisgion of robbery. 

Aggravated Forms of Robbery and Dacoity 

394. FWaalariTy causing hurt in tommitting robbery. — If any 
person, in committing or in attempting to commit robl^ry, volun¬ 
tarily causes hurt, such person, and any other person jointly con¬ 
cerned in committing or attempting to commit such robbery, shall 
be punished with imprisonment for life, or with rigorous impris¬ 
onment for a term which may extend to ten years, and shall also 

be liable to fine. 

Coameat.—The offence under S. 394 cannot be said to be a minor 
offence so far as dacoity is concerned. 

Where in a trial under S. 394, the evidence indicated that all the 
three aocuied had caused hurt to the complainant and after he fell down only 
oae of them removed certain amount from the complainant's pocket, the 
hurt caused to the oompUinant by the other two accused would be deemed 
to be caused for the end of committing robbery and hence all the accused 
would be guilty of the offence of roW>cry. Merely because only one of the 
li^ removed the money from the pocket of the complainant, it could 
not be deemed to be his solitary act not connected with the action of the other 
to two accused of causing hurt to the complainant. {Kishoro v. State, 197$ 
Cr. L. J. N O C 202, Alld. 

395. Pumskmeni for daeoity, —Whoever commits dacoity 
shall be punished with imprisonment for life, or with rigorous 
imprisonment for a term which may extend to ten years, and shall, 

also be liable to fine. 

396. Dacoity with murder. — t any one of five or more 
persons, who are conjointly committing dacoity. commits murder 
in so committing dacoity. every one of those persons shall be 
punished with death, or imprisonment for life, or rigorous im¬ 
prisonment for a term which may extend to ten years, and shall 

also be liable to fine. . ^ , 

CoBiaaBt.—Every person who has taken part in dacoity must haveknown 

that the gun wWch one of them was armed with was intended to be used and 
even one of them is liable for the murder caiised by the shot of the gun by 
reason of the provisions of S. 396, I. P. C. (^Emperor v, Eeehurt CAare, 43 Cr. 

L. J. 577). 

The common object of the unlawful assembly was to commit a dacoity 
and there was a general purpose to resist all opposert even, if ncoesMry« to 
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*he Doint of death. The unlawful assembly did actually commit dacoity, and 

whiiVren-eating on the advent of villagers in superior force one or another 
of Its members shot and killed two of the villagers. The 

fore committed in effecting a safe retreat; and m all such cases it should be 
ascertained whether the retreat was so separated by time or space from the 

offence which formed the common object ol the assembly as not to form p«t 

of it Where there was no such separation and the retreat was an essential 
part ofthe common criminal purpose and it was a continuation of the actual 

dacoity the murders must be taken to have been committed m prosecution of 
he con nion object of the assembly. If certain persons after committing 
dacoity are pursued in hot haste after the act of dacoity and being brought to 

bav and one ofthe dacoits shoots and murders a man pursuing him, the a^-t 
of murder will not be a separate transaction but an-offence committed m com- 
mium^ the d^^^ within ?he meaning of S. 396. 1. P. C. When the murder is 
commuted by dacoits while carrying away the stolen property, ihe 
be held to have been committed in the commission of the dacoity. {Maftfeoz v. 

The Robbery or dacoity, with attempt to cause death of grievous 

fcu;./_lt, at the time of committing robbery or dacoity, the 
offender u:r-es anv deadly weapon, or causes grievous hurt to any 
person, or attempts to cause death or grievous hurt to any person, 
the imprisonment with which such offender shall be punished 

shall not bi* less than seven years. . 

When in a highway robbery a knife of unusual proportion was used and 
the passengers were looted a deterrent punishment would be called for and it 
would be the duty ofthe trial judge to frame ^ 

under S.392, 1. P. C. {Om Prakash v. The State 1978 Crl. L. J. 797, AH.) 

398. Attempt to commit robbery or dacoity when 

deadly weapon.— the time of attempting to commit robbery 
or dacoity, the offender is armed with any deadly weapon, tnc 
imprisonment with which such offender shall be punished shall 

not be less than seven years. . • « i. 

Comment.— Section 398 does not create a substantive offenw. It merely 

provides that if any member of a gang of docoits is armed with lethal weapon 
during the commission of a dacoity such member is to suffer a mioimum 
punishment of 7 years. . . * • 

Making preparation for dacoity and association 

with thieves and dacoits 

The offences falling under the above category are: 

399. Making preparation to commit Whoever make 

auy pu panuiem foi committing dacoity, shall be punished with 
r.gonms impimonment for a term which may extend to ten ytara, 

and shrill also be liable to tine. ... * , „ii hw 

Couiment—Implements of house-breaking are not at all required by 

dacoits though they may be the necessary tools of a surrept.tioiu burglar. 
Ss and spears can be far more effective for the purpose of breaking locks 
than the conventional implements of house-breaking such as chisels, hammers 

and jemmies. ^ number of persons were found collected together, 

some of whom in possession of firearms, does not by itself lead to the 
inference tbat they had collected there having made preparation to commit 
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daooity. for it can be perfectly coasistent with their innocence. Each case 
will depend upon its own circumstances. {State of U. P. v, Randhir, 1959 

Ae J« 51 V)« 


The essential requirements of S. 399 are (i) that the accused persons 
had done some preparations and (ii) that the preparation was for committing 
dacoity. That the purpose of the assembly or of the preparation was the 
commiasioa of dacoity is an essential ingredient to be proved by the orosecu- 
tioB. {State v. Om Prakask, 1960 A. L. J. 277). 

When preparation to commit an offence is punishable.— In the following 
three cases the Indian Penal Code prescribes pu.iishment for the mere 
preparation to commit an offence, viz., (1) preparation to wage war against 
the Government of India (S. 122); (2) preparati6n to commit depredation 
on territories of a power at peace with the Government of India (S. 126) ; and 
(3) preparation to commit dacoity. (S. 399). 


4M. Pumshment fer heUniing to gang of Whoever, 

at any time after the passing of this Act, shall belong to a gang 
of peraona associated for the purpose of habitually committing 
dacoity, be punished with imprisonment for life, or with 

rigorous imprisonment for a teim which may extend to ten ) ears 
and shall also be liable to fine. 


CMmeat.—>The section postulates the existence of a definite gang operat¬ 
ing for a definite purpose. 

401. Pufdshment for belonging to gang of thieves. —Whoever, 
• at any time after the pasing of (this Act. shall belong to any 

wandering or other gang of persons associated for the puipose of 
habitually committing theft or robbery, and not being a gang of 
thugs or dacoitSy shall be punished with rigorous imprisonment 
for a term which may extend to seven yeais, nrd shall also he 
liable to fine. 

Comment,—Section 401 should not be resorted to when the persons 
sought to be brought withiu its four corners, might have been made res¬ 
ponsible for distinct and individual offences; nor is it intended to affect 
them, unless an association for the habitual commission of tlieft or robbery is 
clearly made out. 

402. Assembling for purpose of committing dacoity. 

at any time after the passing of this Act, shall be one of five oi 
more persons assembled for the purpose of committing da('f)iiy, 
shall be punished with rigorous imprisonment for a tcum which 
may extend to seven years, and shall also be liable to fine. 

CommeHt.— For the purpose of S. 402 the prosecution has to prove (i) 
that five or more persons had assembled, (ii) for the purpose of committing 
dacoity and (iii) that the accused was one of the persons who had so 

assembled. 
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extortion and theft ; 

' extortion and rob¬ 
bery ; ROBBERY AND DACOITY ; EXTORTION, 

THEFT AND DACOITY 


ante. 
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ineif mm4 rol^ry.—Theft means the taking awav dishoOMtly ••3 

another Without that pcrson^coosent i e by rtetith- 
Theft becomes robbery if io the course of it the 

to cause death, hurt or wrongful restraint, or fear ofiiuunt death, 
extoTdom^^' restraint. Robbery is an aggravated form of either theft or 


In both the offender takes the property without the 
the number of culprit may be one only. 


owner’s coBKnt 


_ _ a . a .Aa _ a person is forced to deliver any 

property against his will when he is put in fear of in jury to hiiD«oirovn» 
other and is dishonestly induced to deliver the property. But whenever theft 
is awmpanied by violence or fear of instant violence, or extortion is accom¬ 
panied by violence or fear of instant violence, the presence of the offender 
and.the delivery of the thing extorted, there is robbery. 

Robbery is an aggravated^form of extortion. 

The element of fear exists in both and there is delivery of property by 
the victim. 


Robbery and dacoity.—The essence of the difference between the two 
lies only in the number of persons involved in the offence. Dacoity is robbery 
committed by five or more persons otherwise both arc the same. 


ExtortloQ, theft, robbery and dacoity.—Extortion occupies a middle place 
between theft and robbery or dacoity. Dacoity is robbery by five or more 
persons conjointly committed or attempted to be committed. Robbery, on the 
other hand, is a special and aggravated form of either theft or extortion. 
Theft is robbery if in the course of it the offender voluntarily causes or 
attempts to cause to ?jiy person death, hurt or wrong^ restraint, or fear of 
instant death, hurt or wrongful restraint. Thus if hurt is actually caused 
when the offence is committed the offence is punishable ws robbery. Extor* 
tion is robbery if the former is accompanied by violence by putting the 
person in fear of instant death, hurt or wrongful restraint, presence of the 
offender and delivery of the thing extorted. 

Theft, extortion and robbery can be committed by one person singly, 
but in dacoity there must be five or more persons. 

In theft the offender's jotention is to take the property without the 
owner’s consent. Extortion is committed by wrongfully obtaining the consent 
of the person in possession of the property. In robbery the offender takes 
the property without consent. In dacoity either there is no cooKOt of the 
person in possession of the property or the same is obtained wrongfully as 
in extortion. 

As regards the element of fear, it docs not exist in theft, but it does 
exist in extortion, it exists in robbery if it is a form of extortion and might 
not exist if it is a form of theft. The element of fear, however, exists in 

^coity. 
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As niards (Mivery of proportj by the victim it docs Qot take place m 
theft but Uket pUce is extoitiOB. There is no delivery of property in 
robbery and dacoity if theft is committed while comraiitiog robbery or 

dacoity. 


ExtorUoa, as eai^aiDed earlier or pafes318'320 enre. diffen from then 
inasmuch as in the former there if the wrongful obtaining of consent by 
puttinf the persoa in poseewom of property te fc*r of -njury to hiaa or to 
W other. The offence of extortion is cerrierf but by over^werin* 

of the owner. In theft there is never the of 

the consent of the owner of the property. Moreover in theft the property 

involved is movable proKrty^vUincMerfertortiM it may be any property. 

The differencM notMHHBiBMKi^e<l in me fcJiowing tabu- 
i*r sUiemeht I— 



2 . 




6 . 


One or more 

Canicptf 
Takes the 
property 
without 
the owaer'f 
consent. 


3. 


Tb^ is of 
movable 
property 
only. 


Foret 

There is no 
element of 

force. 


5. Eltmtm of 
fear 

It is absent. 


Delivery of 
property 
There is no 
delivery of 
property by 
the victim 


Extortion 


Bobbery 


Dacoity 



One or more. 

Wrongfully ob¬ 
taining the consent 
of the person. 


One or more. 

The offender 

takes property 

without cownt, 
robbery being 
the aggravated 
form of theft or 


or more. 


Five 

No consent, or 
coDseot obtained 
wrongfully. 


I 


Both movable ood 
movi 


extortion. 

Robbery or dacoity may be com- 
fn.*ned in respect of immovable 
property where it is a form of 
extortion, but not otherwise. 


U exists in extor¬ 
tion. the tpersoo 
teing put in fear 
of injury to him* 
self or to any other 
person. 


It is Docotsary both in robbery and 
dacoity, though it may not be used 
nod cause fear only. 


Is present. 


There is delivery of 
property. 


Exists if rob- It exists in dacohy. 
bery is a form 
of extortion, 
otherwise not. 

It is not in the case of rebborv or 
dacoity if theft is committed i 
the course of robbery or dacoity. 


in 




Criminal MlsapproprlaHoa of Propetty 


The offence 
aj^ropriation or 


of criminal misappropriation consists in dishonest n^ 
conversion to his own use any movable property. It taxes 
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-«IAN COM jS 403 

‘ntn^rr ‘’.r rwtt r ^ ^ -•’-o-* 

"°‘ ^<=^-i«ed. the^eta^rnrbe'L'rwrSu'I ani 

iiiovablc pjopcity, shall be punished wi>K ' 

description tor a term which mav j ^”^P^‘^®onment of either 
hne, or with hoth. ^ xtend to two years or with 






faith 


■ef 

hi 


o 



IXa) A trikes properi 

behcyiooth "whe oAinic 

A at the*':r’^ .n'-’.vJti 

-s not guilty of theft ; bm nr-’»^"-arrer"'cnBcroTrrir^g"'his mistake, dishonest!' 
ppropriates the property to his own use, he is guilty of an otfence underl 
his section. 

(Jh)''^^being on friendly terms with Z, goes into Z’s library in Z’s 
absepce, and takes away a book without Z’s express consent. Here, irAvt» 
wa:S under the impression that he had Z’s implied consent to take the book/ 
for the purpose of reading it, A has not committed theft. But, ifAafte- 
wards sells the book for his own benefit, he is guilty of an offence under th 
section. 

' A 

(c) A and B, being joint owners of a horse, A takes the horse out of B’s 
possession intendiug to use it. Here, as A has a right to use the horse he 
does not dishonestly misappropriate it. But, if A sells the horse and appro- * 
priates the whole proceeds to his own use, he is guilty of an offence under*’ 
this section. 

Explanation 1, —A dishonest misappropriation for a time 
only is a mis appropriatio n within, the mearyng of this sepjcioh. 

Illustration, f j^. 

A finds a Government promissory note belonging to Z, 
endorsement. A, knowing that the note belongs to Z. pl e d ge ' s i t with * hs»n\r. 

er as^ “security fora loan, intending at a future time to restore it to Z A 

has committed an offence under this section. 



Explanation 2. —A person who finds property not in the 
possession of any other person, and takes such property for the 
purpose of protecting it for, or of restoring it to, the owner does 
not take or misappropriate it dishonestly and is not guilty’of an 
offence; but he is guilty of the offence above defined,.iiiie appro¬ 
priates it to his own use, when he know® or has the means of 
discovering the owner, or before he has used reasonable means to 
discover and give notice to the owner and has kept the property 
for a reasonable time to enable the owner to claim it. ^ ^ 

What arc reasonable mean's or what is a reasonable tifiie in 
such a case, is a question of fact. 

It is not necessary that the finder should know who is the 
owner of th.- property, or that any particular person is the owner 
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ot it ; it is bufficicut if, at the tijue of appropriating!: it, he does 
not believe it to be his own property, or in j^ood faith believes 
that the real owner cannttl be f«>und. 

Htustraiions . 

[tfs'a^rapee on the high-road./not knowing- to whom the ru]xe 
’ ks UD the rupee. Here A hies not comrailied the offence cichneo 


( 


beloaii 
in this'secti^. 

dhHCiads a letter on the road, containing a bank note, hrom the dircc- 
tioa oontents of the letter he learns to whom the note belongs. He ap¬ 
propriates thejiote. He is guilty of an offenec under this section. 


■ I W -- -- 

finds a cheque payable to bearer. He can forni no conjecture as 
to the person who has lost the cheque. But the name of the person, who 
has drawn the cheque, appears. A knows that this person can direct him 
to the person in whose favour the cheque was drawn. A ‘ 1® 

cheque wiihout attempting to discover the owner. He is guiUy of an c ^ 

under this spsrion^ 

L#!^esZ drop his purse with money in it. A picks '^P 
v.'ith tTr.?7Su^Uion of rcst^^ to Z. but afterwards appropriates U to his 

use. A has committed an offence under this section. 

■* tcJ-A^ds a purse with money, not knowing to whom it belongs ; ho 

••■•Wnv^frdsdiscover/that it belongs to Z, and appropriates it to his own use. 

is guilty of an olience under this section. 

iar<tnd^ a valuable ring, not knowing to whom it belongs. A 
vnm^atciy without attempting to discover the owner. A is guilty or a 

offence under this section. 

Comment.—U would thus appear from die above illustrations that the 

r»f the oilencc are . — m i sappropr ia t i on . Q L 


- ^M^alisalion of monejLand failure to e^il^th. same is not in itself 

etiminal inisappropriatioirFut the retention ot money ‘‘; 

cular ouroose without any jusjdficaiion ordinarily leads to the intcrence that 
H has bcermTsap^^^^ person has rcali^d money for some¬ 

body else and has not paid it «ic reasonable lufcrcncc to draw 
appropriated it to his own needs. Go/xtiGh^t v. S irpendrtvMtk Chat- 

twjwe, 51 C. W. N. 301). ) ^ ^ c 

retention of money would not warrant a conviction under h. 403 
of thV Indian Penal Code unless there is ‘hat the accused used the 

money, ([n re. C. /tng/iowi Afe/ww. 42 Cr. L. i. 296). 

“ ‘^'“rh:7;mtd?ffrcheq/e beinr wrl';;g\;"chshrnL7ed’to 

^WirXrand'noVinl'r^iminal to^t. (G.U C /ur^/'n/ v. Nin„al Ku,„„. 

A. 1. R. 1V50 Cal. 57). 

.. 
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got the rectification worJc done, li would k- 
criminal misappropriaUon that the mon« 

had been retried to th^iZ^ auth„rh.>c 

Aggravated Form ^ 

priates or cortvet ts’'to hts own use prope. kn'wli’L thlt'T h' 
probity Nvas m rh.c possession of a deceased 

of any person legally ent.tlccl to such posKssSll^"sha^he''”*“‘t'"i‘ 

with nnprnonn.nt of . ithet desmEX 1 ^^ 
oTnde;'’a‘t^‘h: » and^ if X 

Uiusirmim. 

moncyVom«'irTh1“pV«K^ a“y ^ 

d.shojw.tly misapproprf..,, it. A has coSTiitted the* ofrcace’“eUfira“h“^ 



COMMENT 

DIFFERENCE BETWEEN THEFT AND CRIMINAI 

misappropriation 

T/tefi 


T*>e object of the offender 
16 to take property from another 
person 8 possei>sion, and the offence 
complete as soon as the offender 
has moved the property dishonesUy 


2. The moving of property 
Itself is an offence. 


3. The moving of property 
takes place without the consent of 
the owner. 



Crtminai Misafipropriaticn 

J. The offender is already 
possession of the property and 

1;;^ 

or'^has ** “ owner of” 

2. T^ moving of nroi^ 
may be perfect^ UwfuP iH. 

dshonestly n^ppiopriale 


convert it to 
an offence. 

3. The 
even be with 

e. g., 

owner. 


his 


own use 


to 
or 
that is 


possession amy 
^ consent of the 
nc may he a joint 
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4. The 
praoedei the ac( of tsktog. 


intention 


Crimtnai Misappr^itaton 

4. It is the subsequent 
intentioD to mieeppropriete or 
conven to his own use that consti¬ 
tutes the offence. 


The property in respect of which the offence is committed i; movable 
in both then and criminal misappropriation. ^ p 

\^//Ot Criminal Bmnoh ^f Truat_( Ss. 40>409) 

mis, Cfi^ 


-r 


trust, —Whoever, being in any mavn^cr 
entrusted with property, or with any dominion over property, 
dishonescly inisappiupriates or converts to his own use that 
property, or dishonestly uses or disposes of that property :n viola¬ 
tion of any direction of law prcacrihing the mode in which such 
tiTist is to be discharged, or of any legal contract, express or 
implied, which he has made touching the discharge of such trust, 
or wilfully suffers any other person so to do, commits “crinunal 
breach of trust.*' 

ExplMaiion I. A ivrson being an employer, who deducts: 
the employee’s contribunon from the wages payable to the em¬ 
ployee for credit to a Provident j^nd or Family Pension Fund 
established by law for the time being in force, shall be oeemed to 
have been entmsted with the amount of the contribution so 
deducted by him and if he makes default in the payment of such 
contribution to the said Fund in violation of the said law, shall 
be deemed to have dishonestly used the ^' uount of the said con¬ 
tribution in violation of a direction of l^w as aforesaid. 

Euplmmtim 2.—^^ person being nne nploycr, who dediicrs 
the employee’s contribution from the wages payable to the 
employee for credit to the Emp loyee’s State Insuramv Fiii iH held 
and administered by t^ Emplo^es^ State Insurance Corporation 
established under the Employ^ Siaio Jbi^iuiii&cc Act, i948, shall 
be deemed to have been entrusted with the amount of the con- 
(I'ibution so d educted by h i m and i t he makes default m the 
payment of such contributioato.lhc s.iid fund ih vtotsfion of the 

said Act, shall biMleemed to have dishonestly used the amount 

of the said contribution in violation of a direction of/Taw as 
aforesaid. 

Illustrations 


(a) -A, beiog executor to tlw will of a deceased person, dishoaetlly 
disob^ the law which directs-him-to-dividi^ the effects sccordiog to the 
will, and appropriates them to hk own use. A has commitled criminsl 
breach of trust. 

(b) A jsj^^WaKhoMse-keeper. Z, going on a journey, entrusts his furni¬ 
ture to A^der a contract that it shall be returned on payment of s stipulsp 
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cd sum for warehouse-room. A dishoiwslly sell the goods. A has committed 
criminal breach of trust. 

(c) A, r^^dcfing in Calcutta, is agent for Z, residing at Delhi. There is 
an expres^^dr implied contract between A and Z, that all sums remitted by 

be invested by A. according to Z’s direction. Z remits a lakh 
of rupees to A, with directio-'s to A to invest the same in Company’s paper. 
A dishonestly disobeys the directions and employs the money in his own 
business. A has committed criminal breach of trust. 

(d) But if A, in the last illustration, not dishonestly but in good fwth, 
believing that it will be more for Z*s advantage to hold shares in the Bank 
of Bengal, di obeys Z’s directions, and buys shares in the Bank of Bengal, 
for 4 instead of buying Company’s paper, here, though Z should .suffer loss, 
and should be er^lled to bring a civil action against A. on account of that 
loss, yet A, noj^Kaviug acted dishonestly, has not coramiltect criminal breach 

of IruM. 

a revenue oificer, is entrusted with public money iiiid is either 
^ r ee fiTd by law, or bound by a contract, express or implied, with the Ooveru- 
ment. to pay into a certain treasury all the public money which he hold!*. 
A dishonestly appropriates the money. A has committed criminal breach 
of trust. 

tf) A, a^Jrtffier, is entrusted by Z witli property to be carried by land 
orSiy.,yyluef: A dishonestly misappropriates tlic properly. A has committed 
, criminal breach of trust. 

Coinmenf.—A person commits crimin d breach of trust if he (1) being in 
any manner entrusted with property, or with any dominion over property, (2) 

(a) dishonestly mi.'appropriatcs or converts to his own use that property, or 

(b) dishonestly uses or disposes of that property in violation (i) of any direction 
' of law prescribing the mode in which such trust is to be discharged, or (iii 

of any legal or lawful contract, express or implied, which he haj made 
touching the discharge of such trust, or wilfully suffers any other person so 
, to do. \Sushil Kumar Gupta Joy Siianl u. Bahttacharjee {\910) U S. C. J., 

EuirustmeHt.— The word' cntrustmeni” connotes that the person holds 
^^^m^^ropcFtyTn a fiduciary cap,icit>. There can be no breach of trust when 
'^Ihere has been no cntrustmcni or dominion of the properly on trust. There 
must be disitonest misappropriation or conversion to his own use or disltmtest 
using or disposing of that property. If it is done in good faiili there is no 
'Criminal breach of trust. 

The first par t of S . 405 is a posit ive part dealing with dishonest misap¬ 
propriation or coivv^io.i or property,^nd appttrf^wffer^ «‘Ts known' that 
the accui.ed had dishonestly misappropriated or converted to his own use 
certain piopcriy at a particular place, and the jurisdiction to try the 
accused will be at the place where the di.shonesi mi.sappropriaiion or 

conversion has taken place. The 4 0 5_ULji. ne gative part, 

and applies where it is all^g^d ffTal the accused has failed to iiccouDt for 
the proper ty an d jurisdTctroh exfsts at the pla ce wher e the property should 
have becTi oeirvereT'By the accu'^ed. The second part is to be invoked 
only wlien tltc first part cannot. {Ktmj Bahar! La) v. Baifiam Datta. 44 
(T. L. J. 103). - 

Before a person can be said to have committed crimir^al breach of trust 
within the meaning of S. 405. I. P. C., it _rausi be established that _hc_ was 
cither entrusted with or en^usted with dominion oVe# tTie property which he 
Is 8aii.ld lufvecdiiveUed ^ own use. In order to establish 'entrustmeot 
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of or dominion over property to an ticcuNcd per'jon the mere exi^sie ncc 
of that per son's dominion over property not enough, h , nirg^'~ Kjurilu^r 
iliHqyfi ih:i! KTv dnmininn wits the re. uU of entfust ment. TVelJi Uiighavjt 
pit/el V. State of \1ahar{i^hrra, A.Hi. R. I‘^^5 S. ( . 143!^). 

Before criminat breach of tru'l by a partner established it must be 
shown that the person charged has been cnlrusied with property or willt 
dominion over the property. In other svords. the otVence of criminal b.each 
of trust under S. 406. 1. P. C., is not in respect of properly belonging to tiie 
partnership but is an oil'ence commiiied by'the person in respect of property 
which has been specially entrusted to such a pervon and which he holds 
in :i fiduciary capacity. [Dt^hiib>itTn Cup'.i v. S, K. Gh‘>\h. (IS*?!) i. S. C. J. 132]. 

The offence of criminal breach of trust cannot be committed in respect 

of one’s'own'propmy^ syn aTT he pro segaWirh^ ThereTore: to pf^Tv^—rr-+btrt 
there wa ~9 ehTrlT^'nient of raovabie propeny~b^ongmg to another person to 
ttw~accu^d^ HvcHmi^l breach of trust t he Ipr^rty or anoTTigr-per*en is 
lawAdlv acquired or acquired with the consent of the owner but is dishone^^ 
l iitBUPUlO l mdted by the —person to wh^ib n rs' L'niiusicd.—The _wurd— 

in “S' ^405 IS a com^^en^x expressTmrwTnch TTeen used to cover rcla- 


liojisHTp'of trustee and 'Feneficiary. etc. however. TTie properfy in-rcsTwct 
of which the oifcrice is said 10 have iKen committed must belong to anotlier 
person. The charge under S. 406 cann ot be framed against a person who i s 
a ioint owner of the propeny m hte \.4p«jichy as a partne r. In The absence 
o^ny agreement to the contrary; Wthe partners hold, use and have interest 

in the whole of the partnersliip property and a partner cannot be prosecuted 

for criminal breach ot turst in respect of the partnership properly, (/iaghubir 
Singh V. Stole. 1966 Cr. L. J. 202 All.). 

Trt_maie:_Qut a case of criminal breach of trust it is generally necessary 
t n ^<thpw ih^t the prooer tv beloneed to someone other than tT ie" accuse '<r~~thar 
lhfi_actaised-*c^?«4 it la~v^uITy""orw ith the ■co ment or the owi^, that ft was 
in the physical or constru ctive possessTon ot the .tccuse d" at the time ^f th e 
conversjon, ihatThc ac cused occupied a fiduci ary lef^onThip , that h is dc aTTng 
with th^propcnv constituted a conversion or ap propriation ot t he sam'e to 
his own use of or the use of any person other t han the ow rter and thm there was 
a fraudulenl inlfeW IdTJeprtv'd the dw'hef 6T~h7s propfei-ty~|>y/pye v. Tgge R am, 
i A.Tr095TPuBi. id3>. 

/Vv-/) Where a bank manager rciun^ scci uiiies for overd rafts to^he_a^ 
i torle.r oF the overdraft without entering the return in 

I bo o k!^of account , it was TreUlTh^ ih^A‘afiFger 

n f under~ SZr4Il^. i. as even iTE B'Tiimaelf mAdA_IIP 

wron^ul gain. he_ must have known that he was causing wrongful loss to 
the Bank 1^ returning the securities of which he as manager was in possession 
for and on behalf of the Bank, and that the customer was guilty of abettiag 
the criminal breach of trust committed by the manager. (SoHetuiranaik 
Mit ttr V. Em pe Tor, C'r. L. . 1.). 

Xhere'iTlid c^nTrustrocni of the depositor's money within the meaning of 
S 405 I P C when property is obtained by cheating. [N. A. B. Z^di w. 

The State ofXJ. P.l 1950 A. I- *. 13). 

r V^MmbIbs of Property not restricted to movable property.—The word 
' 'propSty* is used in the Penal Code in a much wider sense than the expres- 
iioa ‘movable property*. There is no good reason to restrict the meaaing of 
the word ‘property' to movable property only when it is used without any 
qualiiiAtiOB in S. 405 or in other scr'tioas of the ^eaal Code. Whcllwr tae 
offcaoe defined in a particular section of the Penal Code can be cornmittod 
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in respect of any particular kind of property will depend not on the inter¬ 
pretation of the word 'property* but on the fact whether that particular kind 
of property can be subject to the acts covered by that section. It is in this 
sense that it may be said that the word 'property* in a particular section 
covers only that typ>e of property with respect to which the offence contem¬ 
plated in that section can be committed. 

The word 'fund* may mean actual cash resources of a particular kind 
{e. g., money in a drawer or a bank), or it may be a mere accountancy ex¬ 
pression used to dc^ibe a particular category which a person uses in making 
up his accounts. The words'payment out of* when used in connection with 
the word 'fund* in its first meaning connote actual payment, e. g.. by taking 
the money out of the drawer or drawing a cheque on the bank. When used 
in connection with the word ‘fund* in its second meaning they connote that, 
for the purpose of the account in which the fund finds a place, the payment 
is debited to that fund, an operation which, of course, has no relation to 
the actual method of payment or the particular cash-resources out of which 
the payment is made. (/?. K. Datmla v. Dethi Administraticn, A. 1. R. 1962 
S. C. 1821). 

y MUappropriation by partner.—When one partner is given authority 
the other partners to collect moneys or property of the firm he is entrusted 
with dominion over that property and if he dishonestly misappropriates 
it, then he comes within S. 40J. ( R_., K. Ditmia v. Delhi Administr ation. 

R^L96.Z S,J ^ 1821). 

Dominion over property.—One R and the accused could operate jpinily 
on the accounts of an Insurance Company with a bank under the powers 
given by the Board of Directors ; and it was held that the effect of R*8 deli¬ 
vering the blank cheques signed by him to the accused might antoua) to 
putting the accused in sole control over the funds of the Insurance Company 
in the Bank and there would not remain any question of the accused's having 
joint dominion with R over those funds and the accused could alone com¬ 
mit breach of trust in respect of the funds. 

The accused did not get dominion over the funds on account of R*8 
'•igning blank cheques. The signing of the blank cheques merely facilitated 
Accused's committing breach of trust. He got control and doaision over 
the funds under the powers conferred on him by the Board of Directors, 
by its resolution authorising him and R, to operate on the accounts of the 
Insurance Company with the Bank, it could not therefore be held that 
the accused had obtained control over the funds of the Insurance Company 
by cheatinp R inasmuch as he got blank cheques si^d by the latter oa the 
represeiitation that they would be used for the h Ultimate purpose of the 
company but later used them for purposes not connected with the company 
and that, therefore, he could not commit the offence of criminal breach of 
trust. (K. Dalmia v. Delhi Adminsiration, A. I. R. 1962 S. C. 1821). 


I Vi»l arUm of condUioa does aot amount to of hrast.—Where an 

supplied" by the State Govenuneat 
with certain quality of wheat on payment of its price on condition th^f it 
was to be sold to residents of particular villages and the accused sold the 
wheat to whomsoever be liked, he cannot be convicted of the offeime of 
criminal breach of trust as there was no question of entrustment. the pr^ 
nertv in wheat having passed to the accused on payment of price. 

” rks 52). - 

WsttecdoB between Ss, 403 aad 405.—The difference between Ss. 403 
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and 405 is that in criminal misappropriation the property comes into the 
possession of the accused in some natural manner, whereas in criminal 
breach of trust the property comes into the possession of the accused by 
express entrustment or by some process placing the accused in a position of 
trust. Where the accused got a loan of certain ornaments from the com¬ 
plainant for use on an occasion on the understanding that they should be 
returned after the purpose was served and the accused failed to return them, 
it was held that the accused was guilty under S. 406 and not S. 4 03. I . P. C 
(Basudeb Patra v. Kanai Lai Haider, 32 C. W. 64T 



406. Punishment for crt7ninal breach of trust 
mits ciiniiiiai bicach of tiiisi shall be puiiisheO with iiiipi ison- 
ment of either description for a term wliicli may extend to tlirce 
years, or with fine, or with both. 

CemmeDt, —Under S. 406 the prosecution must prove : (1) that the 
accused was entrusted with property or with dominion over it; (2) that he 
misappropriated it or converted it to his own use or used it or disposed of it : 
that it was in violation of any direction of law prescribing the mode in which 

•uch trust was to be discharged or any legal contract, expressed or implied, 

which he had made touching the discharge of such trust or ho wilfully suffered 
some other persons to do as above. 

407. Cfimnai butk of trust bjf currier, \Vhoi\ ci-, Umg 

entnisted with propcity as a cairicr, whaifingci- or waichousc- 
keeper, commits criminal bieach of tiust in Jespect of such pro¬ 
perty, shall be punished with iinprisonincni of either desi i iptioii 
for a tcJ'in which mav extend to seven ycais, and sliall also l>c 

liable to fine. 

408. ^fiminul krtuchof trust bji clerk or /rrean/.-Whoever, 
being a clerk or sciwint or employed as a clerk or servant, and 
being in any manner entrusted in such capacity with property, or 
with any dominion over propeity, commits criminal breach ot 
trust in respect of that property^ shall be punished with imprison¬ 
ment of cither description for a term which may extend to seven 
years, and shall also be liable to fine. 

CMBBiCBt.—Where an estate clerk fails to account for money which 
came into his possession on behalf or the estate, be is criminally (S. 406) as 
t well as civilly kable to his master. {Wasir Singh v. King Emperor, A. I. R. 
1942 Oudh. 69) 

Whe^e under the bye-laws of a Co-operative Society the manager had 
to deal with cash and at the relevant time the appellant was working as 
manager, the instructions given by him to the accountant to make a false 
croaeentry in regard to a credit entry made by the appellant a few days 
earlier in the b^ks of the Society is only susceptible of the inference that 
the appellant wanted to misappropriate the amount. [Kami La! Gandatal 
Shah V. State of Gq/orar, (1974) 11 S. C. J. 234]. 

Oflaacet can be committed by miner.—An offence punishable under the 
penal Code, including an oflcnce punishable under S. 406, 1. 
rommiftod by a person more than twelve years old. Criminal liamuty is 
QuilB distinct from civil liability. A person may be criminally liable even 
tooQgh he may not be civilly liabte. What is rcQuifcd under S. 40® is the 
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actual eniruslment of property and it is irrelevant to consider whether the 
property could have been legally entrusted or not. If entrustment was 
made, it is enough whether it could have been made legally or not. in the 
present case the applicant, who was a minor, was entrusted with dominion 
over the money and regardless of the question whether he could legally be 
entrusted or not. he rendered himself liable when he misappropriated 
it dishonestly. [Kalka Prasad v. State, 1959 A. L. J. (Summary of Cases), 
511- 

409. LriminMl buaeh of trust by public smanty &r by bunker^ 
nufckAtU or agents —Whoever, being in any manner entrusted witli 
property, or with any dominion over pi’opert> in his capacity of 
a public servant or in the way of his business as a banker, mci- 
ciiant, factor, broker, attorney or agent, comma's erimiiial brearh 
of tiust in respect of that property, shall be punished with im- 
prisontiieiit foJ’ life, or with iinprisoiinu-iU of eithej’ descj iption 
foi a teiin which ma> c-Metui to ten yeais, and shall also be 
lial)lc to fine. 

CoQimeut,--MeanlBg of In the way of bis business as agent",— 
file term “agent** ii> S. 409 n restricted only to those persons who carry on 
the profession of agents. What S. 409 requires is that the per.on alleged to 
have committed criminal breach of trust with respect to any properly be 
entrusted with that property or with dominion over that properly in the way 
of his business as an agent. The expression 'in the way of his business’ means 
that the property is entrusted to him in the ordinary course of his duly or 
habitual occupation or jKofession or trade. He should get the entrustment or 
dominion in his capacity as agent. In other words, the requirements of 
this section would be satisfied if the person be an agent of another and that 
other person entrusts him with property or with any dominion over that 
properly in the course of his duties us an agent. A person may be an agent 
of another for sonic purpose and if he is entrusted with property not in 
connection wiiii that purpose but for another purpose, that entrustmert 
will not be entrustment for the purpose of S. 409 if any breach of trust is 
coininiUed by that person, botrustmeiit of property in (he capacity of 
agent will not, by itself, be sufleieat to make the criminal breach of trust 
by the agent a graver ofience than any of the offences mentioned in 

Ss. 406 to The criminal breach of trust by an agent would be a graver 

offence only witen he is entrusted with the property not only in his capacity 
as an agent but also in connection with .as duties as an agent. It is not 

coneci to that the word agent* in S. 409 refers to a'professional agent’, 

L e., a person w ho carried on the profession of agency. (Jt. K. Datmia v. 
Delhi Administration, A. 1. R. 1962 S. C. 1821). 

UitAonesty an essential prerequisite.—Dishouestv is a prerequisite in 
the case of an offence under h. 409, t. P. C. 

The company’s bank account at Bombay was to be operated by one R 
at Delhi and the accused at Bombay. R signed blank cheques and sent them 

to the accused. The accused was tried under S. 409. Penal Code, and it 

was held that the mere signing of the blank cheques by R was hardly an 
index of complicity when the bank account had to be operated both by the 
accused and R jointly, R had to sign blank cheques in order to avoid delay in 
payments and possible occasional falling through of the transactions No 
smiMer muniiou could be imputed to R oa account of bis signing blank 
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cheques in the expectation that those cheques would be properly used by 
the accused. R was not, therefore, an accomplice, {R. K. Dalmia v. Delhi 
Administration, A. I. R. 1962 Supreme Court, 1821). 

Entrustment.—An offence under S. 409 presupposes an entrusiment. 
In the case of money deposited in a bank, there is no entrustment and the 
money becomes the money of the bank and the bank is only under a con¬ 
tractual obligation to pay the sum deposited when demanded. {Jodha Ram v. 
State, 1950 A. L. J. 808). The relation between a depositor and a bank is 
the simple relationship of a creditor and debtor. A depositor who deposits 
money in a bank in his current account is nothing more than a creditor and 
it cannot be said that there has been any entrustment to the bank for any 
particular purpose. The bank is of course liable to refund the money to 
the depositor when the depositor calls for it, but money deposited belongs 
to the bank and the bank is entitled to deal with it as it likes. {Santosh 
Kumar Chatterji v. The King, 3 A. 1. Cr. D. 124). 

Where th- depositors made deposits with the appellants in the capacity 
of the latter as bankers, the appellants cannot be deemed to have been 'en¬ 
trusted* with the money of the depositors and they remained merely their 
debtors. Since entrustment is the essence of an offence under S. 409 they 
cannot be said to have committed criminal breach of trust by dishonestly 
misappropriating or converting to tlieir own use the deposited amounts. 
{N. A. B, Zaidi v. State of U. P, I960 A. L. J. R. 33). 

Eatmstmeut o! and doinioion over property.—By an agreement the 
Overseas Air Trasds, through its proprietor, B, came to be appointed a sell¬ 
ing agent to promote and propagate passenger traffic and carriage of cargoes 
on the services of the Indian Air Lines Corporation, A. As selling agent 
B was entitled to varying rates of commission on prices of transportation 
sold and freight of cargoes booked. The procedure was that B would issue 
exchange vouchers to intending passengers and on production of those 
vouchers at the counter of A tickets would be issused enabling passengers to 
perform their journey. The vouchers received at A*s office would be collected, 
bills would be prepared and presented to B for payment. B realised the 
prices of transportation sold and freight of cargoes booked on A*s service 
from the customers and thereafter when A submitted their bills supported 
by copies of exchange vouchers issued by B the latter would be required to 
meet the bills and make the payments. One of the clauses in the terms of 
the agreement recited B’s accountability to A for prices of transportation sold 
by him. He was required to pay the prices after the close of each month 
or on presentation of A*s bills; and by his failure to do so he might incur 
stoppage of credit faciliiies in future. B was not bound to keep prices of 
transportation received from customers in a separate fund, but was entitled 
to mix them up with his own money and was, under the terms of the agree¬ 
ment, liable, when called upon, to hand over an equivalent sum to A. 
Three cheques issued by B were dishonured. On a complaint made by A, 
B was charged on three counts under S. 409, Penal Code, with having 
disposed of or used a sum of Rs. 1912 and odd being the sale proceeds of 
air tickets sold. The case against B was that although he had actually 
realised several s ims of money as prices of transportation from passengers, 
he did not credit the-aoiount to A and misappropriated the same or dis¬ 
posed of them in violation of the contract which he had made with A. It 
was held— 
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(1) that the prosecution was required to prove that B had been en¬ 
trusted with dominion over property, e., prices of transportation sold in 
the way of B's business as a commission agent; that he deliberately used or 
disposed of the property and did so in violation of legal contract which he 
had made with A ; 

(2) that from the evidence B could not be said to have been entrusted 
with dominion over property belonging to A ; that the money which he 
received could not, in the circumstances of the case, be held to be impressed 
with the character of trust money and that there was nothing to indicate 
that the prices of transportation received by him were to be dealt with in a 
separate fund ; 

(3j that from the course of the conduct proved by the evidence it cannot 
be said that the relationship of principal and agent continued between A 
and B, that if upon a consideration of all the terms and conditions of the 
agreement, the so-called agent is proved to have acted on his own, there can 
be no hesitation in holding that no relationship of principal and agent arises 
in spite of the contrary description in the agreement. If, therefore, the 
agreement itself and the evidence relative to the actual working of the 
agency indicated that the relation of principal and agent disappeared at a 
later stage, the mere use of the words “ commission agent*’in the agreement 
could not have the effect of impressing on the prices of transportation 
received the character of trust fund ; 

(4) that a charge of criminal breach of trust could not properly be 
brought against B ; 

(5) that mere non-payment of the cheques could not conclusively estab¬ 
lish tne charges brought against B ; 

(6) that assuming that B was an agent right throughout, there was 
evidence to prove that the sums mentioned in the three counts were realised 
by B, but there is no evidence to indicate that any d;raaad was at any time 
made of B, to pay any bills in respect of the amounts charged : that even if 
no demand was made, it was at least necessary to show that B had not had 
at the relevant time the money to pay the sums charged ; and that 
there could be no question of conversion or dishonest user or disposal of the 
three sums charged. {Nelson Loo w, M. L. Gupta, I. R. 1961 Calcutta, 
197). 

The material words in Ss. 405 and 409 are "whoever, being in any 
manner entrusted with property, or with any dominion over property”. 
In order, therefore, that the provisions of S. 405, I. P. C. can be attracted, 
the accused must be shown to have been entrusted with ^he property in 
respect of which a criminal breach of trust is alleged to have been committed 
or entrusted with any dominion over such property. The expression 
'entrustment* used in Ss. 405 and 409 connotes that the property in respect 
of which criminal breach of trust is alleged to have been committed must 
have been made over or transferred or handed over by the aggrieved 
person, who continues to be the owner thereof, to the accused. 

Where an accused was charged under S. 409, I. P. C. and the allegations 
were that the accused was a conductor of the bus of the Sikkim Nationalised 
Transport and in such capacity collected bus fares from passengers but 
failed to deposit the said amount with the State Transport, the accused could 
never be said to have been entrusted with that amount because the said 
amount was never ‘made over- or ‘transferred* or handed over, to the 
accused by anyone on behalf of the Sikkim Nationalised Transoort It also 
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appeared that the charge itself did not state that the accused was entrusted 
with any amount but only stated that the accused was ‘'entrusted with 
collecting the bus fares.” Being entrusted with the doing of a job is not the 
same thing as being entrusted with any property within the meaning of S. 405 
and other cognate sections of the Penal Code even though some money or 
other property may come into the hand of the person in the course of bis 
doing such job. That being so there was absolutely no material on record 
to frame a charge under S. 409, I. P. C. against the accused. {Puspa Kumar 
Kai V. State of Sikkim, 1978 Crl. L. J. 1379, Sikkim High Court). 

Queen>Empress v. Moss and others (1. L. R. 16 Allahabad 33).—This 
was a trial at the Criminal Sessions of the High Court before Edge, C. J. 
and a jury, of Fredrick Moss, Manager, Charles Greenway, Accountant, 
and Charles Wilson and William Munton, Directors, of the Himalayan 

Bank, Ltd.. Mussoorie, upon charges of criminal breach of trust as a banker 

(S 409), cheating (S. 418) and abetment by conspiracy (S. 107) to commit 
those offences. The Himalayan Bank was a limited company registered 
under the Indian Companies Act ; the bank suspended payment on the 7th 
July. 1891, and was ordered to be wound up by the Court. The charges 
made against the accused Wilson were : 

(1) That he, being a Director of the Bank, dishonestly misappropriated 
certain sums of the Himalayan Bank, that is Rs. 1,220, being the dividend 
paid in respect of certain shares held by him. 

(2) That he dishonestly disposed of part of the funds of the Bank— 
Rs. 9,575 by paying it to the shareholders as a dividend. 

(3) That he, acting in conspiracy with Munton and Moss, put forward 
a balance sheet which to his knowledge was false in that it stated that the 
Bank had earned profits amounting to Rs. 19,543 available for payment of 
ten per cent, dividend, and thereby fraudulently and dishonestly induced the 
shareholders to confirm an illegal payment of that dividend, which had 
been made, not out of profits, but out of deposits; and further indv\ced 
certain persons to make and renew deposits in the Bank. 

On the above facts it was contended that when the dividends were 
declared and paid, the Bank was insolvent to the knowledge of the accused ; 
and that the payment of dividends, at a time when the accused knew that there 
were no profits out of which alone dividends were payable, amounted to 
criminal breach of trust within Ss. 405 and 409, 1, P. C. ^ 

The charges against other accused were closely similar to the above. 

The Chief Justice summed up the case for the jufy as follows 

1. When a Bank takes a deposit from its customers it takes it on 
the understanding that the deposit is not to be used to pay dividends to 
shareholders at a time when the Bank is insolvent and cannot legally pay 

dividends. 

2. In the case of a Bank registered under the Indian Companies Act 
as a company the Directors have a dominion over the property and the 
management of the funds of the Bank. They are not to pay dividends except 
out of the profits of the Bank. If they knowingly and intentionally pay 
dividends to shareholders out of deposits when there are no profits, intend¬ 
ing to cause gain to themselves or others to which they are not entitled or 
to cause wrongful loss to others, they are guility of criminal breach of trust 
under S. 409. The material words in S. 409 are :-~"Whoever, being in any 
manner entrusted with property or with any dominion over property ip his 
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capacity of a public servant or in the way of his business as a banker or 
agent, commits criminal breach of trust in respect of the property” shall 
incur certain penalties. 

3. The Manager, and the Accountant or Assistant Manager are not, 
within the meaning of the section, persons who are entrusted with property or 
with dominion over property as bankers or agents, and, therefore, do not 
come directly under S. 409 though they may be guilty of abetment under 
S. 409/109 by conspiring with the Director to commit criminal breach of 
trust, if they assist the directors to obtain the sanction of the shareholders to 
the illegal payment of dividends, and do so for the dishonest purpose of 
causing wrongful gain or loss. 

Applying the above principles, the Chief Justice said that Moss and 
Greenway could not be considered persons who are entrusted with property 
or dominion over property as bankers or agents. The Chief Justice, there¬ 
fore, directed the jury not to find them guilty under S. 409. 

As regards Munton and Wilson, if the jury found that they dis¬ 
honestly pay over the dividends when they had no profits, they were to find 
them guilty under S. 409. 

But although, Moss and Greenway as Manager and Accountant, did 
not come directly under S. 409. they were not charged with conspiring with 
the other men to commit criminal breach of trust under S. 109 (ab»’tment), 
read with S. 409, I, P. C. If, therefore, they abetted, that is assisted 
Munton and Wilson, then the jury was to find them guilty under S. 109 of 

conspiracy. 

The accused were also charged under S. 415 (cheating). It was said 
that they had knowledge that the balance sheet was materially false and they 
concealed true state of affairs from the depositors who were induced to 
Allow their money to remain in the Bank. 

The Chief Justice then proceeded to put the case of individual accused 
persons. He first took up the case of Moss. Moss had been manager since 
1874. Moss fully knew the insolvent condition of the Bank. It was Moss 
who had been granting loans and it was impossible to conceive he did not 
know what the state of the Bank was. 

Greenway had been for several years Accountant. It was Greenway 
who told the Directors that they had better look into the accounts them¬ 
selves. It was Greenway who was consulted when the Directors did not 
understand the accounts. 

Coming to Wilson, whether could it be supposed that he could have 
been under any mistaken impression as to the position of the Bank. The 
evidence was that Greenway advised the Directors to look into the accounts 
for themselves. It was impossible for Wilson and Munton to suggest that 
they were under any misapprehension as to the balance sheet to be issued. 
In a meeting held on the 3rd of May it was resolved that "owing to the 
unsatisfactory manner in which loans and overdrafts have been granted 

." This showed that they fully knew of the bad condition of the Bank. 

In another meeting it was resolved : “Mr. Moss be asked to explain how all 
bad debts which had occurred were to be realised.” 

The jury found them guilty on the ’bulk of the charges. Moss 18 
months* rigorous imprisonment under S. 418/109 ; Munton 18 months, 
rigorous imprisonment under S. 409/109 ; Wilson 12 months; Greenway 6 
months. 


Accused sentenced. 
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DIFFERENCE BETWEEN 

Theft aod Criminal Breach of Trust.—1. In the former there is a 
wrongful taking of a movable property out of the possession of the owner, 
i, e., by stealth without the owner’s knowledge, but in the latter the property 

is givp on trust or received on one’s behalf and instead of discharging the 

trust, it is dishonestly misappropriated or used or disposed of in violation 
of the law. The owner here parts with something in good faith but the 
person who takes it keeps the thing for himself. 

2. In theft there is no prior lawful possession ; the offence is completed 
as soon as the property is dishonestly taken away, but in criminal breach 
of trust the offender prior to the offence is himself in possession of the 
property and the offence is completed when he dishonestly converts the same 
to his own use. 

3. Then in theft the property involved is a movable property, but 
in criminal breach of trust it may be any property. 

4. Criminal breach of trust is ordinarily punished with the same 
severity as theft, but where there is a greater degree of trust as in the case of 
a carrier or a clerk or servant entrusted with his master’s property or in the 
case of a public servant o’- banker, heavier punishment is provided under 
Ss. 407, 408 and 409, I. P. C. 

Crimiual Misappropriation and Criminal Breach of 1. ''In 

criminal misappropriation the property comes into the possession of the 
offender by some casualty or otherwise and he afterwards misappropriates 
it. In the case of criminal breach of trust the offender is lawfully entrusted 
with the property and he dishonc tly misappropriates the same, or wilfully 
suffers any other person to do so, instead o^ discharging the trust attached to 
it.” (Ratan Lai). 

2. Id criminal misppropriation there is no contractual relationship, 
but there is a contractual relationship of the offender with regard to the 
property which he holds subject to some duty or obligation to apply it 
according to the trust in criminal breach of trust. ^ 

r. In criminal misappropration there is the conversion of property 

coming into possession of the offender anyhow, but in criminal breach of 

trust there is the conversion of property held in a fiduciary character. 

* 

4. A breach of trust includes criminal misappropriation, but the con¬ 
verse is not always true. 

To sum up, the offence of criminal breach of trust may be broadly^ 
defined as the fraudulent appropriation of another’s property by a person to 
whom it has been entrusted or into whose hands it has lawfully come. It is 
akin to cheating, theft and criminal misappropriation, but differs from them 
in important respects. In criminal breach of trust the property is lawfully 
acquired or acquired with the consent of the owner, but dishonestly misap¬ 
propriated by the person to whom it is entrusted. In cheating the property is 
wrongfully acquired in the first instance by means of a false representation. 
In theft the property is taken without the consent of the owner and the dis¬ 
honest intention to take property exists at the time of such taking. In cri¬ 
minal misappropriation the* property, is innocently acquired, often casually 
and by chance, but by a subsequent change of intention the retaining becomes 
wrongful and fraudulent. The character of the crime depends on the secret 
intention of the parties which .is often difficult to ascertain. {State v. Jage 
Jiam, A. I. R. 1951 Punj. 103). 
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For a criminal breach of trust by a public servant it is necessary that 
the public servant should commit criminal misappropriation or dishonest 
misappropriation because in the definition of criminal breach of trust, which 
is contained in S. 405 of the Indian Penal Code, it is given out that whoever 
being in any manner entrusted with property, or with any dominion over 
property, dishonestly misappropriates or converts to his own use the pro¬ 
perty, etc., etc., shall be said to commit breach of trust. In this case the 
evidence showed that the collected money had not been misappropriated or 
converted to the use of the petitioner. He was ready with the money when 
he was asked about it. Mere retention of a property is not enough to show 
that the person, who had retained the same, had - committed criminal 
breach of trust or criminal misappropriation. The onus of proof never 
shifts from prosecution, {fiagesh^ar Prasad v. State of Bihar, A. I. R. 1970 
Patna, p. 311). • 

Civil and Criminal Breach of Trust.—Every breach of trust is not 
criminal. It may be intentional without being dishonest or it may appear to 
be dishonest without being really so. It is only when there is evidence of a 
mental act of fraudulent misappropriation that the commission of embezzle¬ 
ment becomes an offence punishable as criminal breach of trust. It is the 
mental act of fraudulent misappropriation that distinguishes an embezzle¬ 
ment amounting to a civil wrong or tort from the offence of criminal breach 
of trust punishable under S. 406, I. P. C. Every offence of criminal breach 
of trust involves a civil wrong in respect of which the complainant may seek 
redress in a civil court; but every breach of trust, in the absence ef we/u 
rea, is not criminal. {Gopat Krlshan v. State of Tripura, A. I. R. 1955 
Trjpura, 35). 

Of the Receiving of Stolen Property (Ss. 410-414) 

410. Stolen Property, —Property, the possession whcieof iias 
been transferred by theft, or by extortion, or by robbery, and 
propei ty which has been criminally misappropriated or in respect 
of which criminal breach of trust has been committed, is desig¬ 
nated as ‘‘stolen property*’, whether the transfer has been made, 
or the misappropriation or breach of trust has been committed, 
within or without India. But, if such property subsequently 
comes into the possession of a person legally entitled to the 
possession thereof, it then ceases to bfe stolen property. 


CommcDt. —The definition of stolen property may be analysed 
Property— 

(a) the possession whereof 
has been transferred 


by— 




or 


(b) which has been crimi¬ 

nally misappropriated 
or 

(c) in respect of which 

criminal breach of 
trust has been com¬ 
mitted— 


(i) theft, or 
(ii) extortion or 
(iii) robbery 


r 


is designated as 'stolen 
property*. 


thus:— 


within 

or 

without 
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411. Dishonestly receiving stolen property, —Whoever dishonest¬ 
ly receives or retains any stolen property, knowing or having 
reason to believe the same to be stolen property, shall be punish¬ 
ed with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 

Comment.—The mere possession of stolen property is not an offence. 
The essence of the offence of receiving stolen property under S. 411 <^nsists 
in the receipt or retention of the same with full knowledge at the tnne of 
receipt that the property was stolen property, v/z.. obtained in one of the 
ways specified in S. 410 above. The accused should dishonestly receive or 
retain the stolen property, knowing or having reason to believe the same to be 
stolen property. A person is said to be acting dishonestly when he a(^s with 
the intention to cause wrongful gain to himself or wrongful loss to 

another. . ... 

The word ‘ believe” in S. 411. I. P. C. is much stronger than suspect , 

inasmuch as it involves the necessity of showing that the circumstances were 

such that a reasonable man must have felt convinced in his mind that tna 
property with which he was dealing must be stolen property. {Bharat 
Chandra Das v. State, A. 1. R. 1950 Assam 193). 

Dishonestly receWes or retains.—In dishonest retention dishonesty 
supervenes after the act of acquisition of possession, while m dishonest 
reception dishonesty is contemporaneous with the act of such acquisition. 
‘*To constitute dishonest retention, thet'^ must have been a change in the 

mental element of possession.-posscssion always subsisting ammo ^ 

from an honest to a dishonest condition of the mind in relation to the thing 

possessed...A person cannot be convicted of receiving if he had no guilty 

Lowledge at tL time of receipt. But he is guilty of “retaining if he sub¬ 
sequently knows or has reason to believe that property was stolen. The 
offence of dishonest retention of stolen property may be complete wit 
any guilty knowledge at the time of receipt. But in order to support a 
conWetion of dishonestly retaining stolen property, it ought to 
that the accused, being in innocent possession of the property, acqmred the 
knowledge that it was stolen, and thereafter retained it dishonestly. 

Essentials.—In a prosecution for an offence under S., 411, I. P. C., it 
must be established not only that the stolen property was recovered fro™ the 
house or other place but that the accused ^^s fully aware of its presence 
there. [Maharaj Singh v. Emperor, 1945 A. W. R. (H. C.) 63]. 

Refore anybody can be convicted under S, 411 , it must be shown that 
the pr'Qperty in the accused’s possession is stolen property, A c^rt might 

susMcl that it was stolen, but it is for the prosecution to prove affirmatively 
?harthe oroDcrty in his possession was stolen. Once the prosecution proves 
Ms^ss!on of the property recently stolen, the court may presume the person 

in DOSsesBioD to either the thief or a reiver of stolen pro^rty. lujhe 

/^f arxM <»Tnlanation bv the person in possession he may be convicted , 
^forl aSy eSSScL ^^sked of him, it must be shown that he 
was ^n possesion of the property proved to have been stolen. [Govinda 
idaharana v. Emperor, 43 Cr. L. J. 48]. 

To succeed in a prosecution under S. 411 the prosecution must not only 

move tLtX properfy had been stolen, but they must also establish facts 
From wtoh the^court infer that the person charged with, being 

1. Rauo Lai : The Indian Penal Code, 25th Edn., p. 348. 
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in possession of stolen property, either knew the property stolen, or had 
reasonable grounds for believing the same to be stolen. [Bharadwai 
V. ^tate, A. I. R. 1952 Cal, 616]. ^ '' 

Before a conviction can be sustained under S. 411 exclusive and con- 
scious possession of the stolen articles must be brought home to the accused. 
{Vdho Singh v. Emperor, 42 Cr. L. J. 810). 

It is not necessary for the prosecution in order to secure a conviction 

positive evidence in addition to the factum 
of theft and the recent recovery of property from the possession of the accused 
that the property was in the possession of some one else before it came into 
the possession of the accused. The presumption referred to in illustra¬ 
tion (a) of S. 114, Indian Evidence Act, can be available to the prosecution 
m such a case. {RaJJava v. The State, 1959 A. L. J, 403). 

Recovery of property from bouse in possession of two or more accused.— 
The mere recovery of stolen property from a house in which two accused 
lived is not sufficient by itself to attribute guilty knowledge to either of them 
unless there are some other circumstances connecting them with the possession 
of the property. IRamaswami v. Emperor, 1946 M. W. N. 732]. 

Where property was found in the house occupied by different members 

of a family and the investigating agency prosecuted all the persons on the 

ground that they lived in the same house from which stolen property was 

recovered and there was no indication that the property was recovered from 

^5^which was locked and the key to that room was provided by any 

of the brothers, it was held that in the circumstances of the case the other 

residents of the house at best passively acquiesced and they were not in any 

way exercising any dominion over the stolen property from which a justifiable 

presumption may be drawn that they were in possession and therefore their 
prosecution was bad. / 


Before knowledge can be considered as sufficient to prove possession 
there must be some indication that this knowledge was guilty knowledg and 
was equivalent to dominion over stolen property. For the purpose of hold¬ 
ing joipt possession some conduct or act which shows dominion over 
stolen property should also be proved against the accused and the presence 
ot stolen property alone in the house cannot be considered sufficient. {Chotey 

Lai v. State, 1959 A. L. J. 161). 

Possession,—From the mere fact that stolen articles are found 
in a locked box m a room in the joint occupation and possession of a husband 
ana wire u cannot be said with certainty that the husband knows of the exist¬ 
ence ot the things and he cannot be convicted of an offence under S. 412 
without proof that he was in exclusive possession. In such a case it cannot 
be presumed that the possession of the wife is per se the possession of the 
husband. {Babu v. Rex, 5 D. L. R. Alld. 141). 


When the son had taken part in the commission of a dacoity the pre¬ 
sumption which would, naturally, be drawn, would be that property which 

f^^if m his house had remained in his possession, and 

the father cannot be made, in any way. accountable for it. merely because 

Ufl“;“impe^r 42 Cr!t.?! 2 l 8 “ ““ °=cupy. ^Omrlka 


Dedication of bull.-A bull set at large in accordance with a Hindu 
religious usage IS not property of anyone and is not the subject of ownership 
by any person as the original owner has surrenderfcd all his rights as its oro- 
pnetor, having given the beast freedom to go wherever it ihoi It 
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nutlius , and as such there can neither be an otience of criminal misappropria¬ 
tion under S. 403 nor an offence of receiving or retaining under S. 411. 
But if the bull is dedicated to an idol, there will be no justification for 
holding that it was ferae bestiate and, therefore, res nuliius. It remains the 
property of the trustees of the temple. In that event it will become the 
subject of theft. {Ananta Ram v. State^ A. 1. R. 1942 Assam, 123). 

Aggravated forms.—The following are the aggravated forms of the ^ 
offence of stolen property. 

412. Dishonestly receiving property stolen in the commission of a 
Whoever dishonestly receives or retains any stolen pro¬ 
perty, the possession whereof he knows or has reason to beh'eve 
to have been transferred by the commission of dacoity, or dis¬ 
honestly receives from a person, whom he knows or has reason 
to believe to belong or to have belonged to a gang of dacoits, pro¬ 
perty which he knows or has reason to believe to have been stolen, 
shall be punished with imprisonment for life, or with rigoious 
imprisonment for a term which may extend to ten years, and 

^all also be liable to fine. 

Commeot.—Under S. 412, it is necessary to show, not only that the 
accused was in possession of the property but further that he knew or had 
reason to belilve that the property had been transferred by the commission of 
dacoity. The offence under S. 412 is much more serious than the offence 

under S. 411. 

No man can be convicted under S. 412 for "receiving or retaining" 
stolen goods unless he is shown at the material time to have been in posses¬ 
sion or control of the place where they were discovered or at least to have 
had some knowledge of their deposit there. 

413. Habitually dealing in stolen property.--WY xocvqx habitual¬ 
ly receives or deals in property which he knows or has reason to 
believe to be stolen property, shall be punished with imprison¬ 
ment for life, or with imprisonment of cither description for a 
term which may extend to ten years, and shall also be liable to 

fine. 

Comment.—A man cannot be said to be habitually receiving stolen goods 
who may receive proceeds of a number of diftcrent robberies from a number 
of different thieves on the same day, but in addition to the receipt from 
different persons there must be a receipt on different occ^lons and on differ¬ 
ent dates to constitute an offence within the meaning of this section. 

414. Assisting in concealment of stolen Whoever 

voluntarily assists in concealing or disposing of or rhaking away 
with properly which he knows or has reason to believe to be 
stolen pi operty, shall be punished with imprisonment of either 
description for a term which may extend to three years, or with 
fine, or with both. 
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Comment.—The object of S, 414 is to punish a person who assists in the 
traffic of stolen goods, that is, a person who assists in the disposal of stolen 
property. 

Cheating (Ss. 415-420) 

415. Mfieating. —Whoever, by deceiving any person, fraud¬ 
ulently or dishonestly induces the person so deceived to deliver 
any property to any person, or to consent that any person shall 
retain any property, or intentionally induces the person so deceiv¬ 
ed to do or omit to do anything which he would not do or omit ' 
if he were not so deceived, and which act or omission causes or 
is likely to cause damage or harm to that pc .'jn in body, mind, 
reputation or property, is said to **cheat’*. 

Explanation .—A dishonest concealment of facts is a deception 
within the meaning of this section, 

lUustratims. 

(a) A by falsely pretending to be in the Civil Service, intentionally 
deceives Z, and thus dishonestly induces Z to lei him have on credit goods 
for which he does not mean to pay. A cheats. 

(b) A. by putting a counterfeit mark on an article, intentionally deceives 
Z into a belief that this article was made by a certain celebrated mancfacturer, 
and thus dishonestly induces z to buy and pay for the article. A cheats. 

(c) A, by exhibiting to Z a false sample of an article, intentionally 
deceives Z into believing that the article corresponds with the sample, and 
thereby dishonesty induces Z to buy and pay for the article. A cheats. 

(d) A, by tendering in payment for an article a bill on a house with 
which A keeps no money, and by which A expects that the bill will be dis¬ 
honoured, intentionally deceives Z, and thereby dishonestly induces Z to 
deliver the article, intending not to pay for it. A cheats. 

(e) A, by pleading as diamonds articles which he knows are not dia¬ 
monds, intentionally deceives Z, and thereby dishonestly induces Z to lend 
money. A cheats. 

(f) A intentionally deceives Z into a belief that A means to repay any 
money that Z may lend to him and thereby dishonestly induces Z to lend him 
money, A not intending to repay it. A cheats. 

(g) A intentionally deceives Z into a belief that A means to deliver to 
Z a certain quantity of indigo plant which he does not intend to deliver, 
and thereby dishonestly induces Z to advance money upon the faith of such 
delivery. A cheats; but if A, at the time of obtaining the money, intends to 
deliver the indigo plant, and afterwards breaks his contract and does not 

deliver it. he does not cheat, but is liable only to a civil action for breach of 
a contract. 

(h) A intentionally deceives Z into a belief that A has performed A’s 
part of a contract made with Z, which he has not performed, and thereby 
dishonestly induces Z to pay money. A cheats. 

(i) A sells and conveys an estate to B. A, knowing that in consequence 

of such sale he has no right to the property, sells or mortgages the same to 
Z, without disclosing the fact of the previous sale and conveyance to B and 
receives the purchase or mortgage money from Z. A cheats. ' 
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Comment • Ingredients :—The essential ingredients of the offence are ; (1) 
deception of any pexsoa^; and (2) (a> fraudulently or dishonestly inducing that 
person (i) to deliver any property to any person, or (ii) to consent that any 
person shall retain any property ; or (b) intentionally inducing that person to 
do or omit to do anything which he would not do, etc. 

To constitute the offence of cheating it is not necessary that the act 
which the person deceived is induced to do should actually cause harm to 
him. It is enough that the act which the person deceived lias been induced 
to perform is likely to cause damage or harm to him. {Ha rish Chanara v. 

1948 A. 'L. J. 502). 

Tb^sential ingredients of a conspiracy to cheat are deception and an 

intention to defraud, and these must either be proved directly or inferred 
f?om the document issued by the accused itself and the surrounding circum¬ 
stances In the latter case the facts and circumstances must be such as to 
Sde any reasoLble hypothesis of good faith. In order to makeapros- 
of a company fraudulent it is not necessary that there should be talse 

renresentation in it ■ even if every word is true, the suppression of material 
fXmal “eSde? fraudulent. To judge its effect, it should be read as a 
whole It irnot necessarily enough if the prospectus refers W 
tr^s and puts the intending shareholder upon enquiry as to their contents. 

(In re. Jl/. Srlnivason, 46 Cr. L. J. 266). 

Cheating can be committed in either of two ways described in S. 415. 

I P C Deceiving a person is common in both the ways of cheating, 
nef^ndeceivld may be fraudulently or dishonestly induced to deliver My 
SrXtro^to consent to the retention of any property by any person The 
oer^n deceived may also be intentionally induced to ^9^.® 

^ufhintT which he would not have done if not deceived and which act of his 
S lr w« likely to caSse damage or harm in body, mind reputation or 
pro^rty. (Kanumukkala KrishnamuriJiy v. State of Andhra Pradesh. A. I. R. 

1965 S. C, 333i 

Procorlaft motor driving licences.—A person who takes money and pro- 

licences for applicants without the necessity of their 
cures motor dri mg „*tachinB forged certificates to their applications is 

gmW*cheaU Th'e t^ce'^ Property within the meaning of 420 

gnmy oi cnca that is of va ue to one person cannot cease to 

because it passfs imo the hands of a per Jo who has no use for 
U cL it be said that an object becomes property only when it comes 

irito the hands of some person who has an actual use for it. (.Knshna v. 

Emperor, 1947 M. W. N. 762). u* u u « Hir 

Ppssoort is Droperty —A passport is a document which, by its nature 

State SO long f “ rned and after issue it becomes the property of 

issued to the Persou conce^ea an Murari Chakraberty v. 

0 /1977 (U)® S. C. J. 6 ; Sat.ant Sin,h Satehney v. />. 

Ramarathnam, A. I. R. 1967 S. C. 1836). 

Postal cover sent to creditor.—A debtor sent to his cteditor a ^stal 
cover insured for Rs. 70. The creditor took delivery after signing the po t 
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receipt and when the cover was opened it was found to contain seven one 
rupee notes and four blank sheets. The debtor also called upon the creditor 
to give credit for Rs. 70 sent by insured cover, it was held that the debtor 
was guilty of cheating and not merely of an attempt to clieat. {Rex v. Narain 
Rao, 1948 A. L. J. 303). 

Puffing of goods.—The mere puffing of goods by a vendor is no offence. 
The authors of the Code observe that if all the misrepresentations and exag¬ 
gerations in which jnen indulge for the purpose of gaining at the expense of 
others were made crimes, not a day would pass in which many thousands of 
buyers and sellers would not incur the penalties of the law. It happens 
hourly that an article which is worth ten rupees is affirmed by the seller to 
be cheap at twelve rupees, and by the buyer to be dear at eight rupees. 
The seller comes to eleven rupees and declares that •' be his last word ; the 
buyer rises to nine, and says that he will go no higher : the seller falsely 
pretends that the article is unsually good of its kind, the buyer that it is 
unusually bad of its kind ; the seller that the price is likely soon to rise, 
the buyer that it is likely soon to fall. Here wc have deceptions practised 
for the sake of gain, yet no judicious legislator would punish these decep¬ 
tions. 

A simple misrepresentation of the quality of goods is not a false pre¬ 
tence. Any exaggeration or deception in the ordinary course of dealings be¬ 
tween the buyer and the seller during the progress of a bargain cannot be the 
subject of a criminal prosecution. But when the thing sold is of an entirely 
different description from what it is represented to be and the statements 
made are not in form an expression of opinion or mere praise the offence of 
cheating will be committed. Where, therefore, the accused induced the com¬ 
plainant to purchase a chain from him by fraudulently representing that it 
was 15-carat gold, when, in fact, it was only a trfile better than 6 carat, 
knowing at the time that he was falsely representing the quality of the chain 
as 15-cart gold, it was held that that the statement that the chain was 
15-carat gold, not being mere exaggerated praise, not relating to a mere 
matter of opinion, but a statement as to a specific fact with the knowledge 
of the accu'^'d, was false pretence. Again, if a man sells milk as a pure milk, 
where he knows the mixture to be half milk and half water, he is guilty of 
cheating. Similarly in illustration (e) to S. 415 on page 346 the offence 
committed is of cheating. 


Ram Jus 

V. 

State of V. P. 

[1970 ( 2) Supreme Court Cases, 740] 


facts.—The appellant was tried along with four others on charges 
unde/' (I) S. 468, read with S. I20-B. 1. P. C., in respect of forgery of three 
affidavits of one Govind Ram committed with the intention of using them for 
the purpose of cheating, (2) S, 420, read with S. I20-B, I, P C by dis¬ 
honestly inducing Madan Lai and Chunni Lai to deliver certain sums of 
f “’cir dues adjusted against the claim of Govind Ram 

nn t MO ' ' ran?'' '"L"’ “f district Relief 

, dishonestly inducing the officer to adjust the 

debits of Madan Lai and Chunni Lai against the claim of Govind Ram The 
trial court convicted the appellant for all the charges. On apDeal the Hieh 
Court of Allahabad held that the appellant was guilty of abetting the offfinte 
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of che&ting by pcvsoniilioi^ under S. 419, read with S. 109. I. P, C., ou the 
ground that the appellant had at least abetted the execution of false aihdavit 
of Govind Ram which was signed by some person other than Govind Ram 
and the person was wrongly identified by llte ap^jcllant before the Oath 
Commissioner, though there was no such charge against the applicant in the 

trial court. 

Court’s observations.-On appeal the Supreme Court held that the in¬ 
gredients required to constitute liie otlence t>t cheating arc . 

(U there should be fraudulent or dishonot inducement of a person by 

deceiving him ; 

(2) la) the person so deceived should be induced to deliver any 

property to any person, or consent that any person shall retain any 

property; or 

(b) the person so deceived should be intentionally induced to do or 

omit to do anything which he would not do or omit il lie were not so 

deceived ; and 

(3) in cases covered by (2)'(b). the act or omission should be one which 
causes or is likely to cause damage or harm to the person iiulucecl m body, 

mind, reputation or property. 

In the present case the finding of fact recorded only shows that the 
Oath Commissioner was induced to attest the affidavit by ‘he 
practised by the appoUant in wrongly identifying a 

when he was in fact not Govind Ram. That act done by Oath Comrais 
sioner of attesting the affidavit could not, however, hly ^ause any 

damage or harm to to the Oath Commissioner m body, mind, t®P , 
property. The Oath Commissioner was obviously not induced to delwer 
any property to anybody by this wrong identification nor was he to 

coLLt that any person should retain any property. Thus the facts found 
did not constitute the offence ot cheaiing at all. fhe conviction for an 
offence under S. 419, substantively or with the aid of b. lOJ, 1. P. C.. cou d 
only have been justified if the facts proved constituted all ‘h« 
the offence of cheating. The act of wrong identification committed by the 
appellant could not amount to the offence of cheating by .J, 

was no charge at all relating to any cheating or f 

Oath Commissioner. No doubt there was mention of commission of ^Sery 
of affidavits ; but the mention of the comniission of that 
possibly lead the appellant to infer ..that he was liable to Iw convicted for 
abetting the offence of cheating the Oath Commissioner. Further in record¬ 
ing this conviction the High Court did not even care to f 

whether all the ingredients of the offence had been established by th 

proseculion evidence. The High Court fell into «>'®7°r 
conviction of the appellant for the offence under S. 

1, P. C and substituting that conviction in place of the conviction tor 
offences for which he had been punished by the Trial Coun. 

The appeal was allowed, and the conviction under S- 419 r®ad with 
S J09 1 P C was set aside. The case was.remanded to the High L^uri 
for rehearing the appeal and giving a decision on the "L*^*^^**' 

of the offences for which the appellant was convicted by the Trial t^oun. 

416. Cheating by personation. poison is said to “cheat b 
peisonation*' if he cheats by pretending to be some othei peiscn, 
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or by knowingly substituting one person for another, icpresent- 
ing that he oi any other person is a person other than he or such 
other person really is. 

Explanation. —'I'lie offence is conimitted whether the indivi¬ 
dual personated is a real or imaginary person. 

Illustrations. 

(a) A cheats by pretending to be a certain rich banker of the same name. 
A cheats by personation. 

(b) A cheats by pretending to be B, a person who is deceased. A cheats 
by personation. 

Comment.— Problem.—{;a.) A, not being a member of the University at 
Cambridge, goes to a shop, wearing a commoner’s cap and gown, and obtains 
goods. He did not intend to pay for them: Has he committed an offence ? 
If so, why ? 

A is guilty of cheating by personation because he falsely pretended 
himself to be a member of the University at Cambridge by appearing in a 
commoner’s cap and gown and purchased goods which he did not intend to 

pay. 

(b) A falsely represents to be B at a university examination, gets an 
. admission card under B’s name and writes papers in B's name. Of what 
offence is A guilty ? 

A is guilty of cheating by personation and forgery. 

417, Punishment for cheating. —Whoever cheats shall be punish¬ 
ed with imprisonment of either description for ajterni .which may 
extend to one year, or with fine, or with both, jn 

Aggravated Forms of Cheating 

The agravated forms of cheating are : 

418. Cheating with Knowledge that wrongful loss may emue to 

person whose interest offender is bound to Whoever cheats with 

the knowledge that he is likely thereby to cause wrongful loss to a 
person whose interest in the transaction to which the cheating 
relates, he was bound, either by law, or by a legal contract, to pro¬ 
tect, shall be punished with iniprisonment of either description 
for a term which may extend to three years, or with fine, or with 
both. 

419. Punishment for cheating by personation. —Whoever cheats 
by personation shall be punished with imprisonment of either 
description for a term which may extend to three years, or with 
fine, or with both. 

420. Cheating and dishonestly inducing delivery of property .— 
Whoever cheats and thereby dishonestly induces the person 
deceived to deliver any property to any person, or to make, alter or 
destroy the whole or any part of a valuable securitv, or anything 
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which is signed or sealed, and which is capable of being corivortod 
into a valuable security, shall be punished wiih imprisonment of 
cither description for a term which rnay extciul to seveit yeaj’s, 
and shall also be liable to fine. 


Commeot.—The essence of the charge of cheating is that the complainant 
should have been deceived. 

The main ingredients of an offence of cheating are that there should be 
a deception of a person so as to fraudulently or dishonestly induce that 
person to deliver any property to any person or to consent that any person 
shall retain the property or intentionally induce that person to do or omit 
to do anything which he would not do or omit, if he were not so deceived, 
and which act or omission causes or is likely to cause damage or harm to 
that person in body, mind, reputation or property. From this it follows that 
a wilful misrepresentation of a definite fact with intent to defraud would be 
cheating. Along with this, it has to be shown that the representation made 
was false to the accused’s knowledge at the time when it was made. An 
act would not come within the definition of cheating if the representation has 
turned out to be untrue at a future date. {Amir Chiuid v. Lok Nath, 1952 
Or. L. J. 1230), 

In order to cheat a person there must be a dishonest and fradudulent 
intent. A man may be induced to do something on a false representation. 
If the person making the representation honestly believed it to be true, there 
can be no question of cheating. But if he knew that the representaion was 
false and he made it with a view that the other person should act upon it 
then that would amount to cheating. {Motiial Chakrawarty v. King, A. I. R. 
1949 Cal. 586). 

Scheme of highly specalative nature.—The mere fact that a financial 
scheme is a highly speculative one does not necessarily make it dishonest or 
fraudulent ; but where the highly speculative nature of the scheme was rein¬ 
forced by fraudulent acts and omissions on the part of their authors, it 
brings them within the clutches of the law in respect of cheating. {Nadir AH 
Barqa Zaidi v. The State ofU. P., 1960 A. L. J., p. 33). 

Fraudulent representation through agent amounts to fraudulent representa¬ 
tion by accused.—A fraudulent representation within the meaning of S. 420 
may be made directly or indirectly. A fraudulent representation got made 
through a person acting as an agent for the accused amounts to fraudulent 
representation by and on behalf of the accused. {State of U. P. v. Joti 
Prasad, A. I. R, 1962 Allahabad, 582). 

DISTINCTION BETWEEN 

Cheating and Extortion.—Both these offences are committed b y 
obtaining wrongful consent. In the case of extortion, however, the extortioner 
obtains consent by intimidation ; but the cheat obtains it by deception. 
Extortion is committed by putting a person in fear of injury or when he' 
is compelled to part with his property by threats ; but in the case of cheating 
the person is induced by fraudulent or dishonest means to deliver the property. 
The property may either be movable or immovable in both the cases. 

Cheating and Theft.—Cheating differs from theft inasmuch as in 
cheating property is taken with the owner’s consent obtained by deception, 
while in theft the property is taken without the owner’s consent. The 
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property involved in cheating may be movable or immovable ; it is always 
movable in theft. 


Cbeatlnfi Crimina! Misappropriation and Criminal Breach of 
(n In cheating possession of the property is obtained by practising decep- 
lion or fraudulent means. In criminal misappropriation the property comes 
l^"nto the possession of the offender innocently, i. e.. by some casualty and 
♦h. ,uhseauent change of his intention to misappropriate it makes the 
™sses“to^ wrongfur^and fraudulent. In criminal breach of trust the 
Sffende? is lawfully entrusted with the property, but he dishonestly misappro- 
Ss or inverts to his own use that property, or suffers any other person 
?o ?o do (2) Cheating involves practising of deception for acquiring property. 

Irimhia misappropriation the property comes into the possession of the 
innocently and there is no fiduciary relationship. In criminal breach 
of «ust therrfs th^ of the property held by a person in a fiduciary 

riationshio (3) In cheating and criminal breach of trust the property rnay 

either be movable or immovable but in criminal misappropriation the 
propert^hich is dishonestly misappropriated or converted to his own use is 

always movable property. 


Theft 


Criminal Misappro- 
priatfon 


Cheating 


1. The intention is 
to take dishonestly a 
movable property out 
of the possession ol 
another person. 

2. The property 

3. The property is 
taken out of the posses¬ 
sion of another person. 


The intention is to 
dishonestly misappro¬ 
priate or convert to his 
own use any movable 
preperty. 

involved is movable. 

The offender is 
already in possession 
of the property. / 


It is fraudulently 
or dishone.stly induc¬ 
ing the deceived person 
to deliver any property. 

It may be any 
property. 

The victim is induced 
to deliver the property. 


1. Fraudulent deeds and dispositions of property. 

('Ss. 421—424) 


The offences dealing with fraudulent conveyances are as under 

421 Dishonest or fraudulent removal or eon ealmentof property 
to treuent distribution among cr/'rftforj.— Whoever dishonestly of fraud¬ 
ulently removes, conceals or delivers to any person, or trans¬ 
fers or causes to be transferred to any person, without adequate 
consideration, any property, intenditig thereby to prevent, or 
knowing it to be likely that he will thereby prevent, the distri¬ 
bution of that property according to law among his creditors 
or tht creditors of any other person, shall be punished with 
imprisonment of cither description for a term which may extend 
to two years, or with fine, or with both. 
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Comment. —If a dishonest or fraudulent transfer, removal or .oiuealment 
or delivery of such property is made by the insolvent without adequate consi- 
dcra.iion so as to prevent its distribution among his creditors according to 
Indian law. the oflcnce under S, 421 w*mld be established even if that property 
IS in n foreign State. 


422. Dishonestly or fraudulently preventing debt being available 
for creditors. —Whoever dishotiestly or frauditlcntly prevents nsy 
debt or demand due to himself or to any other person fiom being 
made available according to law for payment of his debts or the 
debts of such other person, shall be punished with impi isnnrnent 
of either description for a term vvhich may extend to two years, or 
with fine, or with both. 


423. Dishonest or fraudulent execution of deed of transfer con* 
taining false statement of consideration. —W’hotvc-r dishonestly or 
fraudulently signs, executes or becomes a party to any deed or 
instrument which purports to transfer or subjects to any charge 
any property, or any interest therein, and which contains any 
false statement relating to the consideration lor such transferor 
chargey or relating to the person or persons for whose use or bene¬ 
fit it is really intended to operate, shall be punished with impris¬ 
onment of either description for a term which may extend to two 
yearSf or with fine, or with both. 

424 . Dishonest or fraudulent removal or concealment of property, 
—Whoever dishonestly or fraudulently conceals or removes any 
property of himself or any other person, or dishonestly or fraud¬ 
ulently assists in the concealment or removal thei'eof, or dishonest¬ 
ly releases any demand or claim to which he is entitled, shall be 
punished with imprisonment of either description for n. term 
which may extend to two years, or with fine, or with both. 


COMMENT 


Taklog possession of legally attadied property by nnlawfol means.—The 
right of an owner of an article does not remain the same after the artipje has 
been attached by a person having authority to attach it. The attachment 
keeps in abeyance his right of ownership and so long as the attachment lasts 
he cannot exercise the right of ownership over the article. If the attachment 
is illegal his remedy is to approach the court, which ordered the attachment, 
but he cannot take away the property from the possession of the attaching 
officer or his delegate. During the attachment only the court ordering the 
attachment can exercise authority over it. Whether the attachment is justified 
or not the property comes under the control of the court and to the extent 
that it is under the control of the court, the pre-existing right of the owner 
becomes restricted. If the property is attached by a person having no authority 
to attach it, the matter would be different because then the attachment would 
be witlvOut jurisdiction and would amount to nothing but theft. Where the 
appellants without getting the attachment set aside took possession of the 
attached property by using unlawful means, it was held that they acted 

45 
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dishonestly and committed an offence under S. 424. I. P. C. (Tifca Ram v. 
State, 1959 A. L. J. 781). 

2^^^J0fi^ces in'Regard to Damage to Property 

^ (Ss. 425-440) 

425. -Whoever, with intent to 

that he is likely to cause, wrongful loss or damage the p 

to any poison, causes the destruction of any piopeity, . 

change in an-, property or in the situation ® 

diininishes its value or utility, or affects it injuriously, commits 

^ iscVi icf • 

Explanation A—It is not essential to the 

that the offender ^^hould intend to cause loss ^ 

owner of the property ‘“.luredoi destroyed 

intcMids to cause, or knows tha he is l.k V whether it be- 

or damaj;c to niiy person by injuiing ui y k r 

longs to that pu son or not „„mitted by an act affcct- 

Explapahon2. ^vho commits the act, or to 

iiig pi opci'ty belonging to the person 

that person and others jointly. 

Illustrations. 

(Bl A voluntarily burns a valuable security belonging to Z intending to 
cause wrongful loss to Z. A has committed mischief. 

(M A introduces water into an ice house belonging to Z and thus 
• causes the ice lo melt, intending wrongful loss to Z. A has commuted 

mischief. ^ . 1 . 

fc^ A voluntarily throws into a river a ring belonging to Z, with the 

intention of thereby causing wrongful loss to Z. A has committed mischief. 

A knowing that his effects are about to betaken in execution in 

order to satisfy a debt due from him to Z, destroys those effects, with l..e 

intention of thereby preventing Z from obtaining satisfaction of the debt, and 

of thus causing damage to Z. A has committed mischief. 

' (t/ A having insured a ship, voluntarily causes the same to be cast 

away, with the intention of causing damage to the underwriters. A has 

committed mischief. 

(f) A causes a ship to be cast away, intending thereby to cause 
dama^ to Z who has lent money on bottomry on the ship. A has committed 

mischief. 

^ A, having joint property with Zina horse, shoots the horse, intend- 
i ng thereby to cause wrongful loss to Z. A has committed mischief. 

(h) A causes cattle to enter upon a field belonging to Z, intending to 
cause and knowing that he is likely to cause damage to Z’s crop. A has 
committed mischief. 

Comment,—Essentials.—To constitute an offence under this scctioi. (I) 
there must be an intention to cause wrongful loss or damage, or (2) causing the 
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destruction of some property or any change in it or in its situation, and (3) such 
change must destroy or diminish its value or utility, or affect it injuriously. 

V Section 425, which defines^he offence of mischief, contemplates some 
direct act on the part of the mischief-doer either personally or through some 
one else, which leads to any of the results mentioned in the section. Where, 
therefore, materials were stored in an open space but owing to abnormal rains 
there was an accumulation of water causing damage to a neighbour's wall, 
it was held that it could not be said that an offence under S. 427 was commit¬ 
ted. yKarhn Bttx v. State, 1950 A. W. R. 346). 

The law is well settled that wetn rea is one of the essential ingredients 
of the offence of mischief. If the petitioner honestly believed in good faith 
that he had a right to do what he did, even if he did not in law have that 
right, he cannot said to have had necessary intention or knowledge that 
he was likely to cause wrongful loss or damage. The claim of the accused 
X should not, however, be a mere pretence or a colourable one, but must 
be one in assertion of a bona fide right. [Maheshwar Kar v, Paluni Diltya 
(1975)41 C. L. R. 228]. 

Problem ,—Over the chabutra of a mosque there was an image of a Hindu 
' god. It was surrounded by a wall. The wall belonged to the Mohammedan 
community. A, a Hindu, widened the doorway in the wall by demolislung 
> a portion of it on cii her side of the door.. What offence, if any. has been 
committed by A ? 

A by removing bricks from the wall on both sides caused wrongful loss 
to the Mohammedan public and. therefore, committed an offence of mischief 
under S. 425. {Matutaeo Singh, 27 Cr. L. J. 898). 

/1 lustration, 

R had a right of way over A’s land and A dug a ditch on the land as a 
result of which passage of bullock carts over the pathway became impossible. 
A is guilty of m ischief. 

426. Pumshment for msohief ,—Whoever conmiits inischief 
shall be punished with imprisonment of eithej- description for a 
temi which may extend to three months, or with fine, oj* with 

both. 

Comment. —Even the owner of land has no right merely because of 

V a trespass to destroy whatever property of the trespasser he finds upon the 
^ land. Where, therefore, the complainant dug a well on his land and the 

accused thinking it to be his land, destroyed it, it was held that the accused 
was guility of the offence under S. 426, I. P. C. {Abdid Hussain Ibrahimji v. 
En^or, 44 Cr. L. J. 654). 

A person can be convicted under S. 426 for sending his cattle to graze 
on the bund of a tank belonging to the complainant. {Palahiandi Muthirian 
V. RamasiMmi Roddi, 44 Cr. L. J. 150). 

Aggrarated forms of mischief. —^The aggravated forms of mischief arc 
as 1 uder^— 

427. Muefdof causing damage to the amount of fifty rupees.— 
Whoever commits mischief and thereby causes loss r>r damage to 
the amount of fifty rupees or upwards^ shall bc^ punished with 
imprisonment of cither description for a term which may extend 
to two years, or with fine, or with both. 
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428. Mischief by killing or maiming animal of the value often 

r«^«j.-r-Whoever commits mischief by poisoning, maim¬ 

ing or rendering useless any animal or animals of the value of ten 
rupees or upwards, shall be punished with imprisonment of cither 
description for a term which may extend to two yeais, or with 
fine, or with both. 

429. Mischief by killing or maiming cattle^ etc^, of any value or 
any animal of the value of fifty rupees. —Whoever commits mischief 
by killing, poisoning, maiming or rendering useless, any elephant, 
camel, horse, mule, buffalo, bull, cow or ox, whatever may be the 
value thereof, or any other animal of the value of fifty rupees 
or upwards, shall be punished with imprisonment of either des- 
ci iption for a term which may extend to five years, or with fine 
or with both. 

Comment.—A bull is set at large according to religious 
usage. X kills the animal. Has X committed any offence and, if so, what. ? 

If the bull so set at large has been abandoned by the owner com¬ 
pletely, it is nullius proprietas and is consequently not the subject of owner¬ 
ship by any person. It cannot, therefurc, be the subject of himself. The 
the case is otherwise where the animal is not wholly abandoned or is dedi¬ 
cated to a deity. It has been held that a deity is a juristic person and can 
hold property. A person killing a bull dedicated to an idol is, therefore, 
guilty of an offence undei S. 429, Indian Penal Code. {Abdul Qayum v. 
Emperor, 1946 A. L. J. 27). 

430. Mischief by injury to works of irrigation or by wrongfully 
diverting water. —Whoever commits mischief by doing any act 
which l auses, or which he knows to be likely to cause, a diminu¬ 
tion of the supply of water for agricultural purposes, or for food 
or drink tor human beings or for animals which are property, or 
for cleanliness or for carrying on any manufacture, shall be pun¬ 
ished with imprisonment of either description for a term which 
may extend to five years, or with fine or with both. 

431. Mischief by injury to public road, bridge, river or channel, — 
Whoever commits mischief by doing any act which renders or 
which he knows to be likely to render any public road, bridge, 
navigable river or navigable channel, natural or artificial, impass¬ 
able or less safe for travelling or conveying property, shall be 
punished with imprisonment of either description for a term 
which may extend to five years, or with fine, or with both. 

432. Mischief by causing inundation or obstruction to public 

drainage attended with Whoever cojinnits mischief by do¬ 

ing any act which causes or which he knows to be likely to cause 
an inundation or an obstruction to any public drainage attended 
with injury or damage, shall be punished with imprisonineat of 
citlicr description for a teiin which may extend to five years, or 
with fine, or with both. ' 
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433. Miscfdef by destroying^ moving or rendering less useful a 
or sethmark ,—Whoever commits miscluct bydcstro)iag 

or moving any light-house or other light used as a sea-mark, or 
any sea-mark or buoy other thing placed as a guide for na\ iga- 
tors, or by any act which renders any such light-house, sea-mark, 
buoy or other such thing as aforesaid less useful as a guide for 
navigators, shall be punished with imprisonment of either des¬ 
cription for a teiin which m'^y extend to seven years, or with fine, 
or with both. 

434. Mischief by destroying or moving, etc,, a land-mark fixed by 
public authority, —Whnevei* commits mischief by destroying or 
moving any land-mark fixed by the authority of a public servant, 
or by any act which lenders such land-mark less useful as such, 
shall be punished with imprisonment of either description for a 
teiin which may extend to one year, or with fine, or with both. 

435. Mischief by fire or explosive substance with intent to cause 
damage to amount of one hundred or {in case of agricultural produce) 
ten rupees, —Whoever commits mischief by fire or any explosive 
substance, inlending to cause, or knowing it to be likely that he 
will thereby cause, damage to any property to the amount of one 
hundred rupees or upwards or (where the property is agricultural 
produce) ten rupes or upwards, shall be punished with imprison¬ 
ment of either description for a term which may extend to seven 
Veal’S, and shall alsc be liable to fine. 

436. Mischief by fire or explosive substance with intent to destroy 

house^ etc, —Whoever commits mischief by fire or any explosive 
substance, intending to cause, or knowing it to be likely that he 
will thereby cause, the destruction of any building which is 
ordinarily used as a place of woiship or as a human dwelling bi¬ 
as a place for the custody of property, shall be punished with 
impi isonment for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable^ 
to fine. _ 

437. Mischief with intent to destroy or make unsafe a decked 
vessel or one of twenty tor^ .^dinJir^-Whoever commits mischief to 
any decked vessel any -Votkel of a burden of twenty tons oi 
upwards, intending to destroy or render unsafe, or knowing it 
to be likely that he will thereby destroy or render unsafe, that 
vessel, shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable 
to fine. 

438. Punishment for the mischief described in section 437 

ted by fire or explosive substance, —Whoever commits, oj* attempts to 
commit, by tire or any explosive substance, such misclutf^as is 


iNlilAN PKNAh OOJ)K 


IS. 441 




dLS( rii)t.'d in the Iasi pjeceding section, shall be punished with 
iinpiis'OiniKnt for life, or with iiiiprisonmtiit of either descTip* 
ti(ni for a term wl/iidi jnay extend to ten years, and shall also bo 
li.'ble to fiiio. 

439. Punishment for intentionally running vessel aground or 
ashore with intent to commit thefty etc, —Whoever intentionally runs 
any vessel aground or ashore, intending to commit theft of anV 
property contained theiein or to dishonestly misappropriate any 
such propertv, or with intent that such theft or misappropriation 
of property may be committed, shall be punished with imprison¬ 
ment of cither description for a term which may extend to ten 
years, and shall also be liable to fine. 

440. Mischief committed after preparation made for causing 
death or hurt, —Whoever commits mischief, having made prepara¬ 
tion for causing to any person death, or hurt, or wrongful res¬ 
traint. or fear of death, or of hurt, or (>f wrongtul ustraiat. 

be pnjiislied with imprisonment of either descrJiJtnm tor a vciiu 
which may exttnd to five years, and shall also be haole to fine, 

3. Offences in regard to violation of rights 
to property with a view to commit some 

other noffeces (Ss. 4-11-462). 

1. \ Criminal Trespass* Whoever enU rs iiiLo oi* upon pio- 
.h the possession of another with intent to eomriut an 
bt to intimidate, insult or annoy any person in possession 
h property, 

^ (^Hiaving lawfully entered into or upon su(:l. property, 
uulawfull^' remains there with intent thereby to intimidate, 
insult or annoy any such person, or with intent to commit an 
offence, 


is siuil to commii “criminal tiespass. 




Corumcoc.—[Punishmeat.—Three months’ imprisonment and/or line 
S. 447]. 

Ingredients of criminal trespass. ~Tu constitute an ofTcncc of criminal 
trespass Js defined in the first part of S. 441, 1. P. C., ihe following essential 
ingredients must be satisfied : (1) Entry intobr upon property in the posses¬ 
sion of another. (2) Such entry should be with intent to commit an offence 
or to intimidate, insult or annoy any person in possession of such properly. 

The word ‘possession* as used in S. 441, 1. P. C. is wide enough to 
include not only actual and physical possession but also constructive 
possession. There is nothing in the second part of $.441 to cut down or 
rcctrict the wider connotation of the word ‘possession* in the first part of 
the section. Hence in order to constitute criminal trespass it is not absolute¬ 
ly necessary that the person in possession must be in actual and physical 
possession. 
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A trespass with intent to cause annoyance to the owner may conceiv¬ 
ably be made even though the owner be not present at the time of the 
trespass. The cause of annoyance is the violation of the rights of owner¬ 
ship and not the presence or absence of the owner at the time of trespass. 
The degree of annoyance may be more in the case of trespass in the presence 
of the owner but it is not correct that no annoyance is caused if the owner 
is not present at the time of trespass. {Sant v. The Union af India, A. I. R. 
1962 Himachal Pradesh, 1). 

In order to constitute the offence of criminal trespass the prosecution 
must prove that the trespass was made with one of the intents specified in 
S. 441 above. Intention is the sine quo non, A trespass, therefore, unless it 
is accompanied by a criminal intent is not criminal trespass. Where a 
person having no intention to intimidate, insult or annoy takes possession 
of another’s property in exercise of a claim of right he is not cri¬ 

minally liable. 


Entry into or upon property in possession of another would be trespass 
if it is made with the intention specified in S. 411, Indian Penal Code. 
The intention is normally ascertained from the circuni'^tances of the case. 
Intention and ultimate aim and object are tw-o different things. Purity of 
motive does not exculpate a man if his criminal intention in making the 
entry is otherwise proved. \,Rain Kail v. Gaya Prasad, A. 1. R. 1950 All. 

65.M. 

A trespass unless it is accompanied by a criminal intent is not crimi¬ 
nal trespass. {Mohammad Ati \ . Emperor, A. 1. R. 1946 Lah. 27»). Where 
a landlord enters premises honestly believing them to have been'abandoned 
by the tenant to resume posscs.sion, ii cannot be said that he entered the 
premises with intent to commit an offence or to insult or annoy the tenant 
and. therefore, no offence of trespass is committed. (5rnv Singh v. Panchu 
Singh, A. 1. R. I94v Cai. 558). 

Where the intent of the person entering is not to insult or annoy or 
to commit an offence it is not correct to say that merely because a house¬ 
holder fi:eU insulted or annoyed it follows that the intention was to cause 
insult or annoyance. {Nathomat Jetiiomai v. Emperor, 229 I. C. 463). f 

So far as the first part of S. 441 is corcerned, it is essential that before 
a person is convicted of the offence under S. 447, the prosecution should 
Drove the dominant intention of the person who commits the olfence. It is 
immaterial whether he had or could have the knowledge that his conduct 
or action might result in annoyance or intimidation. Now, in the present 
case the dominant intention was merely to protest and to launch a token 
hunger strike for 48 hours. 


It is, therefore, clear that so far as the first part of S. 441. 1. P. C., is 
concerned* the two accused-revisionists cannot be said to ha\c committed any 
offence because the dominant iiucntion of these two persons was merely to 
draw the attention of the higher authorities of the factory against dismissal 
of one of its employees which, according to them, was a wrongful one. They 
had given ample notice to the authorities and that would go to show that 
they coasidered this action to be a legitimate object of the trade union activ¬ 


ities. 


The provisions of S. 441, Part II, 1. P. C. clearly require that there 
should not only be a notice in writing at the lime when the unauthorised 
act was being done, but such a notice has also to be served upon the tresspas¬ 
ser by the date specified in the notice. 
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It was for the prosecution to prove due service, and once that evidence 
is lacking in this case, it cannot be urged that second part of S. 441, I. P. C. 
would be attracted. [Sridhar Gupta v. State, 1977 (14) Allahabad Criminal 
Cases, 137]. 

In Smt. Mathri ajid others y. The State of Punjab (1964 A. 1. R. 986, 
S. C.) the Supreme Court observed: 

*'The proposition that every person intends the natural consequences of 
the act is often a convenient, and helpful rule to ascertain the intention of 
persons when doing a particular act. It is wrong however to accept this 
proposition as a binding rule which must prevail on all occasions in all 
circumstances. The ultimate question for decision being whether an act was 
done with a particular intention, all the circumstances including the natural 
consequences of the action have to be taken into consideration. It is legiti¬ 
mate to think also that when S. 441, Penal Code, speaks of entering on 
property, with intention to commit an offence, or to intimidate, insult or 
annoy any person in possession of the properly it speaks of the main inten¬ 
tion in the action and not any subsidiary intention that may also be present. 
In order to establish that the entry on the property was with the intention to 
annoy, intimidate or insult, it is necessary for the Court to be satisfied that 
causing such annoyance, intimidation or insult was the aim of the entry : that 
it is not sufficient for that purpose to show merely that the natural conse¬ 
quence of the entry was likely to be annoyance, intimidation or insult, and 
that this likely consequence was kuown to the persons entering ; that in 
deciding whether the aim of the entry was the causing of ^uch annoyance, 
intimidation or insult, the Court has to consider all the relevant circumstances 
including the presence of knowledge that its natural consequences would be 
such annoyance, intimidation or insult and including also the probability of 
something ebe than the causing of such intimidation, insult or annoyance, 
being the dominant intention which prompted the entry. Thus where 
certain persons were armed with warrants of execution for delivery of posses¬ 
sion though the date for execution of the warrants had expired, it might be 
that they knew that annoyance would result when they went on the land for 
taking posses'iion ; still it was reasonable to think that the intention which 
prompted and dominated their action was to execute the warrants. Further 
the pvt^ons could not be reasonably expected to know that the warrants had 
ceased to be executable in law. Taking the circumstances into consideration 
it was proper to hold that criminal trespass was not committed or apprehend¬ 
ed from the acts of such persons. 

^ Section 441, I. P. C., provides for a civil trespass getting converted into 
criminal trespass on the service of the notice on the trespasser to vacate the 
property. There is no evidence to show that the notice issued under S. 441, 

I. P. C. bv the complainant had been served on the accused. Unless the 
notice had been served the civil trespass could not get converted into a 
criminal trespass, ^/orr/on the accused could not be convicted unocr S 447 
1. P. C. {Pajao Mai v. State, A. L. R. 1975, p. 592). ^ 

Entry by member of public to public office and criminal trespass —A 
Government officer who holds his office in a particular building allotted to 
him bythctrovcritmentforihe purpose, is in possession of itUwa a member 
of the public who may have a right of access to it in connection with 
official business relating to the department with which the Government officer 
concerned IS connected. It is possible in law for the public servant in 
charge of his officia! premises to make out a case under section 441, Penal 
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Code, provided the other ingredients of that section Xv®7he 

?Sacer concerned, and he refuses »wwn^wn^ 
therein with the requisite intent as prescribed in S. 441, that person cannot 

SS The impact of the second part of S. 441, his entry at its inception 

though lawful having become unlawful later. 

The word -possession’' in S. 441 has been uKd 
sense meanine both’mediate’ and ’immediate' possession and no qualiBcation 

whSc^has^been attached to it. To all intents pd pu^oses a 

officer who is in charge of his office building is in actud physical immediate 

^^ssfon of hU officTpremises and the possession is of a type that he may 

exclude poachers therefrom. 

Thu mere right of access of a member of the public to ^Government 

in ronneciion with such official business as he may have ther.m, does 
office in conneclion witn sucn omc physical 

not divest *he officer in charge ot tnat ^ ^ , 

possession of his offl« bw ding o^ p 

‘iS^rSulated ^dNl‘i th“ ffic^'n cS thereof "who always has the right 

tTrSte it (Swre v. Harl Balhbh. A. I. R. 1963 Rajasthan, 19 . 

442 House-trespass, —Whoever commits cnmuial trespass 
bv entering into or remaining in any building, tent or vessel used 
as a human dwelling or any building used as a place lor worship, 
or as a place for the custody of piopcrty, is said to commit house- 

trespass’^. ^ , • • i 

Exblanation.—Thc introduction of any part of the criminal 
trespasser's body is entering sufficient to constitute hou=,e- 

trespass. . 

Commenf.-lPunishment.-One year*s imprisonment and/or fine, 

Xrt rnmtitute an offence of house-trespass it is not enough 
U . imo a house without fulfilling the other con- 

reauired by law It further requires an intention either to commit an 

“ “31 r: ’T 

for- ot wtalnJ irew»; ifo md- H » 

severe stilh {Makkhan v. Emperor, A. I. R. 1945 All. 81). 

443 Lurkine house-trespass.— commits house-ties- 

pas having P to exclude or eject the trespasser 

ir™b„M„f ..nit VO.., »hich ,.lho»bj..O, .ho 
tre^ass. is said to commit I’lurkmg house-trespass. 

Comment.—IPunishment.— Two years’ imprisonment and fine ; S. 453]. 

This is an aggravated form of Uesspass being committed surrepti- 
tiously. 

46 ' ^ 
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444. Lurking house-trespass by night .—Whoever commits lurk* 
ing house-trespass after sunset and before sunrise, is said to com¬ 
mit “lurking house-trespass by night”. 


Comment.—[Punishment.—There years* imprisonment and fine : S. 456]. 

Guilty Intention need only be proved.—It is well settled that to 
sustain a conviction under S. 456 it is not necessary to specify the criminal 
intention in the charge as it should be in a charge under S, Indian 
Penal Code. It ts sufficient if a guilty intention is proved, such as is 
contemplated by S. 441. {Narayanan v. State of Kerala, A. I. R. 1962 
Kerala, 81). 

Determination of Intention.—A Court can, '...der relevant circum¬ 
stances, come to the necessary conclusion that the entry of an accused in a 

house was effected with an intent such as is provided by S. 441. Indian Penal 
Code. The intention may be determuied as well from direct evidence as 
from the conduct of the accused and the attendant circumstances. Therefore 
if the circumstances of a particular case warrant the inference that the entry 
was with intent to commit any offence within the meaning of S. 441, convic¬ 
tion under S. 456 will be proper. {Narayanan v. State of Kerala. A. I R 
1962 Keraia, 81). 

445. House-breaking .—A person is said to commit “house 
breaking” who commits house-trespass if he effects his entrance 
into the house or any part of it in any of the six ways hereinafter 
described ; or if, being in the house or any part cf it for the 

committing an offence, or, having committed an offence 
therein, he uuits the house or any part of it in any of such six 
ways, that is to say ;— 

First—li he enters or quits through a passage made by 
himself, or by any abettor of the house-trespass, in order to the 
committing of the house-trespass, 

Secondly.—li he enters or quits through any passage not 
intended by any person, other than himself or an abettor of the 

offence, for human entrance ; or through any passage to which 

he has obtained access by scaling or climbing over any wall or 
building. ^ 


Thirdly.—U he enters oj- quits through any passage which 

he OJ any abettor ot the house-trespass has opened, in order to 

the committing of the house-trespass by any means bv which that 

passage was not iniended by the occupier of the house to be 
opened. 


tn tK P he enters or quits by opening anv lock in order 

tinv^ff the house-trespass, or in order to the quit¬ 
ting ot the house after a Iiousc-trespass, ^ 

. J^iJlhly, If he effects his entrance or departure by using 

cnmmal force or committing an assault, or by threatening any 
person with assault. 
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.Su^A/y.—If he enters or quits by any passage which he 
knows to have been fastened against such entrance or departure, 
and to have been unfastened by himself or by an abettor of the 

house-trespass. 

Explanation,—^ny out-house or building occupied with a 
house, and between which and such house there is an immediate 
internal communication, is part of the house within the meaning 

of this section. 

Illustrations. 


(a) A com nits house-trespais by making a hole through the wall of Z*s 
house, and putting his hand through the aperture. This is house breaking. 

(b) A commits house-trespass by creeping into a ship at a port-hole 
between decks. This is house-breaking. 

(c) A commits house-trespass by entering Z*s house through a window. 

This is house-breaking. 

(d) A commits house-trespass by entering Z*s house through the door, 

having opened a door which was fastened. This is house-breaking. 

(e) A commits house-trespass by entering ZV house through 1*^® 
having lifted a latch by putting a wire through a whole in the door. This is 

house-breaking. 

(f) A finds the key of Z*s house-door, which Z had lost, and commits 
house-trespass by entering Z’s house, having opened the door with that key. 
This is house-breaking. 

ra) Z is standing in his doorway. A forces a passage by knocking Z 
down, and commits house-trespass by entering the house. This is house- 

breaking. , . 

(W Z the door-keeper of Y is standing in Y’s doorway. A commiU 

house-trespass by entering ^he house having deterred Z from opposing him 

by threatening to beat him. This is house-breaking. 

Comment— [Punishment—Imprisonment for two years and fine—S. 453]. 

House-breaking by night is termed in English law as burglary. 

Difference between criminal trespass, house-trespass 

and house-breaking 

tresnass may be committed by entering upon another’s pro- 

f intent to intimidate, insult or annoy that person. If the property 

perty with inte offence of criminal trespass becomes the 

,S used as a hurnan dweiii g^^^ house-trespass is further 

offence of house tr sp ^ forcible nature or entry or departure 

aggravated by en y or human entrance or departure, then 

the°offence bSfs house-breaking. House-breaking is thus an aggravated 
form of criminal trespass. 

T ..11 /•KoiKie.breaking’' there must be -house•trespa8s’^ and in all 

••hous?.treUss” there must be "criminal trespass- In order, therefore, to 
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establish an offence either of house breaking or house trespass, the intent 
necessary to prove *'crimnial trespass” must be present. 

446. Housebreaking by Whoever commits house- 

breaking after sunset and bclore sunrise, is said to commit 

“house-breaking by night/i----«==?^^ 

Comment.—[Punishment^-lmprisonment for three years and fine— 

S. 456]. 

447. Punishment for criminal trespass--Whotvev commits 
criminal trespass shall be punished with impi isonment of either 
description for a term which may extend to three mowths, or with 
fine which may extt nd to five hundred rupees or with both. 

448. Punishment for Whoever commits house- 

trespass shall be punislicd with imprisonment of either descrip¬ 
tion for a tenn which may extend to one year, or with fine which 
may extend to one thousand rupees, or with both. 

Comment.—An offence under S. 448 of the Penal Code is not an offence 
of which breach of peace is a necessary ingredient, and so it is not an offence 
causing a breach of peace within the meaning of S. 106, Cr. P. C. 

Aggravated forms of House-Trespass 

(Ss. 449-452) 

The aggravated forms of house-treapass are as under ; 

449. House-trespass in order to commit offence punishable with 
-Whoever commits house-trespass in order to the commit¬ 
ting of any offence punishable with death, shall be punished with 
imprisonment for life, or with rigorous imprisonment for a term 
not exceeding ten years, and shall also be liable to fine. 

450. Housebrespass in order to commit offence purdshable with 
imprisonment for life, —Whoever commits house-trespass in order 
to the committing of any offence punishable with imprisonment 
for life, shall be punished with imprisonment of either descrip¬ 
tion fer a term not exceeding ten years, and shall also be liable 

to fine. 

451. Housebrespass in order to commit ^ence pumshablemth 

Whoever commits house-trespass in order to the 
committing of any offence punishable with imprisonment, shall 
be punished with imprisonment of either description for a term 
which may extend to two years, and shall also be liable to fine ; 
and if the offence intended to be committed is theft, the term of 
the imprisonment may be extended to seven years. 

Comment.—Under S. 451, an offence under S. 448 must be*pToved first. 
It must be further shown that the house-trespass was committed in order to 
commit an offence punishable with imprisonr/ient, etc. ^ 
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452 . House-trespass after preparation for hurt, assault or wrong¬ 
ful restraint, —Whoever commits house-trespass, having made 
preparation for causing hurt to any person, or for assaulting any 
person, or for wrongfully restraining any person, or for putting 
any person in fear of hurt, or of assault, or of wrongful restraint, 
shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to 

fine. 

453. Purdshment for lurking house-trespass or house-breaking .— 
Whoever commits lurking house-trespass or house-breaking, 
shall be punished with imprisonment of either description for a 
term which may extend to two years, and shall also be liable to 

fine. 

Comment. —There can be no house-trespass which is involved in the 
offence of house-breaking unless the person entering or remaining on the 
premises intends to commit an offence or to intimidate or insult or annoy any 
person in possession of such property. 

Affffravmted forms of lurking house-trespass or house¬ 
breaking (Ss. 454, 455 and 459) 

The aggravated forms of lurking house-trespass or house-breaking are 
those provided in Ss. 454, 455 and 459. 

454. Lurking house-trespass or house-breaking in order to commit 
offense punishable with imprisonment,—Whoever commits lurking 
house-trespass or house-breaking, in order to the committing of 
any offence punishable with imprisonment, shall be punished 
with imprisonment of either description for a term which may 
extend to three years, and shall also be liable to fine ; and if the 
offence intended to be committed is theft, the term of the 
imprisonment may be extended to ten years. 

Comment. —Where an accused was convicted of house-breaking with 
an object of having sexual intercourse with the complainant’s wife, it was held 
that the conviction of the accused was perfectly legal. 

455. Lurking house-trespass or house-breaking after preparation 
for hurt, assault or wrongful restraint, —Whoever commits lurking 
house-trespass, or house-breaking, having made preparation fox- 
causing hurt to any person, or for assaulting any person, or for 
wrongfully restraining any person, or for putting any person in 
fear of hurt or of assault or of wrongful restraint, shall be* 
punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

456. Punishment for lurking house-trespass or house-breaking by . 
fdght, —Whoever commits lurking house-trespass by night, or 
house-breaking by night, shall be punished with imprisonment 
of either description for a term which may extend to three years, 
and shall also be liable to fine. 


> 
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Comment.—To sustain a charge under S. 456 a Court must come to a 
definite inference as to what was the particular intention with which the 
entry was effected. A vague statement that the petitioner must have iiitended 
to annoy or insult the inmate would not suflSce. 

Aggravated forms of lurking house-trespass or 
house-breaking by night (Ss, 457 and 458) 

The aggravted forms of lurking house-trespass or house-breaking by 
night are : 

457. Lurking house-trespass or house-breaking by night in order 
to commi offence punishable with imprisonment. —VVhoevcr commits 
lurking lumsc-tuspass by night, or house-breaking by night, in 
order to the committing of any offence punishable with imprison¬ 
ment, shall be punished with unprisonment of either description 
for a term whicli may extend to five years, and shall also be liable 
to fine ; and, if the offence intended to be committed is theft, the 
term of the impiisonmcnl may be extended to fourteen years. 

Comment.—Theft frequently follows an offence under S. 457, but it can¬ 
not be said that it is an essential ingredient of that offence. All that is re¬ 
quired to complete the offence under S. 457 is that the burglar or house¬ 
breaker by night should have intention to commit theft. It matters not for 
purposes of that offence whether the burglar or house-breaker by night does 
actually carry out his intention and commits theft. 

458. Lurking house-trespass or house breaking by night ajter 
preparation for hurt, assault, or wrongful resttaint. —Whoever commits 
lurking house-trespass by night, or house-breaking by night, 
having made preparation for causing hurt to any person, or for 
assauking any person, or for wrongfully restraining any person, 
or for pirt 4 dng any person in fear of hurt, or of assault, or of 
wrongful le^aint, shall be punished with imprisonment of either 
dewription fot ateim which may extend to fourteen years, and 
shaW also be liable to fine. 

\459. GrievouSs^^hurt caused whilst committing lurking house-tres¬ 
pass or^use-breakingX-Whoevci', whilst committing lurking housc- 
trei pasi5\ or housc-breVkinfj( causes grievous hurt to any person 
or attempt^- to cause* death or grievous hurt to any person, shall 
be punished witli impiisonment for life, or imprisonment of 
eitlicj' desci’iptioii for a leim which may extend to ten years, 
and sill'll also bb. liable to fine. 

--X Joint Liability 

AlPpersons jointly concerned in lurking house-trespass or 
house^^ifidking by'hight punishable where death or grievous hurt caused by 
one of them. —If, at the time of the committing of lurking house- 
tiespass py mght or house-breaking by night, any person guilty 
of such offence shall voluntarily cause or attempt to cause death 
or grievous hurt to any person, every person jointly concerned in 
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committing such lurking housc-tie.^pass by night or house¬ 
breaking by night, shall be punished with imprisonment for life, 
or with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

Comment.—When S. 460 can be invoked : Section 460, I. P. C., can be 
'invoked only if. from the evidence, it is clearly possible to conclude that before 
the commission of the lurking house-trespass by night, or house-breaking by 
night, the offenders did not have a common intention of committing any¬ 
thing other than the above-mentioned offences and that if during the course 
of the commission of such an offence one of the persons causes death or 
grievous hurt to any person, then only every person jointly concerned in 
committing lurking house-trespass by night or house-breaking by night shall 
be giMlty of an offence under S. 460. 1. P. C. on the principle of construc- 
tiv^lability irrespective of the fact as to who caused death or grievous 
huit. {Kailu V. State, 1959 A. L. J. 694). 

Section 460, 1. P. C. applies to those persons who have actually com¬ 
mitted lurking house-trespass at night and to those who may have accom- 
paied their associates and did not commit the offence. It applies to the 
actual doer and not to others. There is no question of the application of 
S, 149 to this offence. (Faiz Baksh v. Crown, A. I, R. 1947 Lah. 188). 

Other Cognate Offences 

461. Dishonestly breaking open receptacle containing property.— 
Whoever dishonestly, or with intent to commit mischief, breaks 
open or unfastens any closed receptacle which contains or whi':h 
he believes to contain property, shall be punished with imprison¬ 
ment of either description for a term which may extend to two 
years, or with fine or with both. 

CommeDt.— Where A being an inmate of his uncle’s house broke open a 
chest and took out money from it, he should be convicted under S. 461 and 
S. 379 and not under S. 457. 

462. Punishment for same offence when committed by person 
entrusted with custody. —Whoever, being entrusted with any closed 
receptacle, which contains or which he believes to contain pro- 

S perty, without having authority to open the same, dishonestly, or 
with intent to commit mischief, breaks open or unfastens that 
receptacle, shall be punished with imprisonment of either descrip¬ 
tion for a term which may extend to three years, or with fine, or 
with both. 
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CHAPTER XVm / 

OF OFFENCES RELATING TO DOCUMENTS AND 

TO PROPERTY MARKS 

(S$. 463—489E) 

The offences falling in this chapter may be classified as under : 

(/) Offences relating to documents (Ss. 463-477). 

(it) Offences relating to trade, property and other marks (Ss, 478- 


(//O Offences relating to Currency-Notes and Bank-Notes (Ss. 489-A- 
489-E). ^ 

O ffences relating to Dociimetats (Ss. 463-477) 

/ /463. Forgery ,—Whoever makes any false document or part 

or a document with intent to cause damage or injury, to the 
public or to any person, or to support any claim or title, or to 
cause any person to part with property, or to enter into any 
express or implied contract, or with intent to commit fraud or 
that traud may be committed, commits forgery. 

K Comment—[Two years and/or fine ; S. 4651 

ingredients of the offence of forgery are : (1) the 
^ faJ^e4pcumenLo;_part ofit;(2) such making should be with 

^ 1* ^7 to the^ blic, or to aay person, o r fST to 

false i* said to make a 

To ■ 

or clisWsUy or fra udulently makes, si^s, seals 

fenS-tiwf OL£^f_ajg£Hment. or'makesliry niSk 

intentloH^-Sni. 

seliicUi^exe5uted_^or by the authority's! a 

Sit ii 7a^t atVhidi^e ki 

nat It vvg-ifounaderstgi^, sealed or ^x^^T Tif-- 

fraudSn'S^'T^^"’ authority,, dishonestly ir 

any material' in 

any mateml^eartthercof, after it has been made or executed 
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cither by himselt' or by any other person, whether such person 
be living or dead at th'e time pf suck alteration ^6r 

Thizdbf ^—Who dishonestly or fraudulently causes any person 
toysigp^seal, execute or ^fer'ETdocument, knowing that such per¬ 
son by reason of unsoundness of mind or intoxication cannot, or 
that by reason oi deception practised upon him, he does not 
know the contents of the document or the nature of the alteration. 

Illustrations. 

(aX-Anas a letter of credit upon B for rupees 10,000 written by Z. A, 
in order to defraud B, adds a cipher to the 10,000, and makes the sum 1,00,000 
intending thatjt-may be believed by B that Z so wrote the letter. A has com¬ 
mitted foi:gcf^ 

(5yA, without Z’s authority, affixes Z’s seal to a document purporting 
to be a conveyance of an estate from-Z to , A, with the intention of selling 
the estate to B and thereby of obtaining from B the purchase-money. A has 
committe^Ubrgery. 

(c^f A picks up a cheque on a banker signed by B, payable to bearer, 
but without any sum having been inserted in the'^cheque. A fraudule'.itly 
fills %p the cheque by inserting the sum 9 f ten thousand rupees. A 
commits forgery. 

(d) ^'?Cleaves with B, his agent, a cheque on a banker, signed by A. 
without inserting the sum payable and authorises B to fill up the cheque by 
inserting a sum not exceeding ten thousand rupees for the purpose of milking 
certain payments. B fraudulently hits up the cheque by inserting the sum of 
twenty thousand rupees. B commits forgery. 

(e) A draws a bill of exchange on himself in the name of B without B*s 
authority, intending to discount it as a genuine bill with a banker and intend¬ 
ing to take up the bill on its maturity. Here, as A draws the bill with intent 
to deceive the banker by leading him to suppose that he had the security of 

B, and thereby to discount the bill, A is guilty of forgery. 

will contains these word's—"I direct that all my remaining pro¬ 
perty be equally divided between A, B and C.’* A dishonestly scratches out B’s 
name, intending that it may be believed that the whole was left to himself and 

C. A has committed forgery. 

(g) A endorses a Government promissory note and makes it payable to 
Z or his order by writing on the bill the words ''Pay to Z or his order" and 
signing the endorsement. B dishonestly erases the words “Pay to Z or his 
order, and thereby converts the special endorsement into a blank endorsement. 
B commits forgery. 

wr A sells and conveys an estate to Z. A afterwards, in order to defraud 
Z of his estate, executes a conveyance of the same estate to B, dated six 
months earlier than the date of the conveyance to Z, intending it to be believed 
that he had conveyed the estate to B before he conveyed it to Z. A has com¬ 
mitted forgery." 

(i) Z dictates his will to A. A intentionally writes down a different 
legatee from the legatee named by Z, and, by representing to Z that he has 
prepared the will according to his instructions, induces Z to sign the will. A 
has committed forgery. 

47 
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0) A writes a letter and signs it with B*s name without B*s authority, 
certifying that A is a man of good character and in distressed circumstances 
from unforeseen misfortune, intending by means of such letter to obtain 
alms from Z and other persons. Here, as A made a false document in order 
to induce Z to part with property, A has committed forgery. 


(k) A without 3*s authority writes a letter and signs it In B*s name certify¬ 
ing to A*s character, intending thereby to obtain employment under Z* A has 
committed forgery, inasmuch as he intended to deceive Z by the forged certi¬ 
ficate, and thereby to induce Z to enter into an expreess or implied contract 
for service. 

blanalion Ivr^A. man’s signature of his own : 

KA, J i , . ui 



y^ifstr 




(a) A signs his own name to a bill of exchange, intending that it may 
be believed that the bill was drawn by another person of the same name. A 
has committed forgery. 


(b) A writes the word ‘'accepted’’ on a piece of paper and signs it with 
Z*s name, in order that B may afterwards write on the paper a bill of exchange 
drawn by B upon Z, and negotiate the bill as though it had been accepted by 
Z. A is guilty of forgery^and if B, knowing the fact, draws the bill upon the 
paper pursuant to A's intention, B is also guilty of forgery. 


(c) A picks * up a bill of exchange payable to the order of a different 
person of the same name. A endorses the bill in his own name, intending to 
cause it to be belived that it was endorsed by the person to whose order it 
was payable : here A has committed forgery. 


A purchases an estate sold under execution of a decree against B B. 
after the seizure of the estate, in collusion With Z, executes a leaw of the 
estate to Z at a nominal rent and for a long period and dates 
months prior to the seizure, with intent to defraud A. and to ciuMiUo bo 

«biSat .‘.its KfS'fiK iriSr.'ris 

B a siIm°fo^ vatof ?ere°“’Promissory note binding himself to 
befieved to hav^hJen antedates the note, intending that it may be / 

committed forgery under the first head of the definition. ^ 


Explanation 2.—The niaking of a false document in the name 
ot a factitious person, intending it to be believed that the docu¬ 
ment was made by a real person, or in the name of a deceased 
person, intending it to be believed that the document was made 
by the person in his lifetime, may amount to forgery. 

Illustration. 

A draws a bill of exchange upon a fictitions person, and fraudulently 
accepts t ie biil in the name of such fictitious penon with intent to negotiate 
it. A commits forgery. 
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Comment : Ingredients.—An intent to cause injury is not an ^.sseutial in¬ 
gredient in the offence of forgery. The intents as recited in S. 463, Indiac 
Penal Code, include, among various alternatives, an intent to cause damage or 
injury, but this phrase does not govern the other intents mentioned in the 
section. It is an intent complete in itself. The difiniiioa-in S.* 463_ is itself 
subject tojthe definition in S. 4 64. I. P. C..Tn which the two.essential ele- 


YfiftT^the" act should be done Mishonestly-^or fraudulently.’ In 
Iwhichever of the intents given in S. 463 may be ap plicable_the 


itself must be done c 

use by the 




in ttrrttreniative ot mbhsly m cah a thaTThc^ afe hot 
bo givMraiTferent mea'nt^r The intcntion_jp _defrau 


than the-inte ntion to ^use wr ongful orj^. 

71^, J.”34n 


, _l "~But 'must 

IS something other 
'”v. A^ul 




ProbUms. _ (a) X, a student of Allahabad, applied to the Director of 

Public Instruction for premission to^ appear as a private candidate for 
the Matriculation Examination in 1915 and sent his admission fee. Accord¬ 
ing to the rules then in force X was required to produce to the Director of 
Public Instruction a certiBcate signed by the headmaster of a recognised 
hiah that hc was of good behaviour and had reached his sixteenth 

mgh sc^ol wat^ne j^e headmaster of Y school at Allahabad 

the certificate and forwarded it to the Director of Public Instruction. 
The fraud was discovered by the D. P. I. immediately upon rweipt of the 
certificate and X was not allowed to sit at the examination. What offence 

has X committed 7 



X has committed the offence of forgery punishable under S. 465 
I. P. C. X fraudulently signed a document with the intention of causing it 
to be believed that the document was signed by the headmaster knowing that 
it >^s Lt signed by him. He thus made a false document within the meaning 

of S. 464,1_1. Pre-. 

lb) A falsely represented himself to be B at a University examination, 
got a hall ticket under B’s name and headed and signed answer papers to 
questions with B’s name. What offence has A committed 

, A is guilty of forgery (S. 463) and cheating by personation (S. 410). 

1 (c) A a public servant, in charge of certain valuable documents, was 
remiired to produce those documents, being unable to do so, he fabri¬ 
cated and produced similar documents. What offence, if any. has A committed? 

A as a public servant in charge of certain valuable documents was 
reauired to produce those documents. Since he fabricated and produced 
rimilar documents within th^ntion of screening himself from punishment 
ho is guilty of fa bricati afrMse evidence under S. 192, I. P. C. 


'makes’ in S. 464 means ^ cre ates or bring s imp existence\ 


proper offic^>ut b^a thiHj^on 
of ^ Oihu. A. 1. R. 1951 P»l.“So}: 


i i«ft«nHnn ts'Msentlal to coDstitiite the offence.—The first part of 

mak!^ clear that even if the belmrufal^^ 

his-finger impresilS^n with theTin^<m-org^ me oeiiei luat tbat nnger 


t', 

•e. 
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impression had in fact been affixed by the person whose finger impression it 
purports to be the offence of the preparation of a false document which is an 
essential ingredient of the offence of forgery, is not committed until it is estab* 
lished that the false document was prepared dishonestly or fraudulently. 
{In re. B . V. Padmmabha Rao. A . I, R. 1970 Mysore, p. 254)^^^^^^ 

465 . Punishment for forgery, —Whoever comrrfits forgery shall 
be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Aggravated forms of forgery (Ss. 466-469 and 471-477) 

% 

466 . Forgery of record of Court or of public register^ etc. —Who¬ 
ever forges a document, purporting to be a record or proceeding 
of, or in a Court of Justice, or a register of biith, baptism, 
marriage or burial, or a register kept by a public servant as such, 
or a certificate or document purporting to be made by a public 
servant in his official capacity or an authority to institute or 
defend a suit, or to take any proceedings therein, or to confess 
judgment, or a power of attorney, shall be punished with impris¬ 
onment of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

467 . Forgery of valuable secuvity^ will, Whoever forges 

a document which purports to be a valuable security, or a will, 
01 an authority to adopt a son, or which purports to give authority 
to any person to make or transfer any valuable security, or to 
receive the principal, interest, or dividends thereon, or to receive 
or deliver any money, movable property, or valuable security, or 
any document purporting to be an acquittance or receipt acknow¬ 
ledging the payment of money, or an acquittance or receipt for 
the delivery of any movable property or valuable security, shall 
be punished with imprisonment for life, or with imprisonment 
of either description for a term which may extend to ten vears 
and shall also be liable to fine. ^ * 

Comment: Forgery of copy of valuable security.—There can be no 
conviction under S. 467 foi forging a copy of a document which is a valuable 
security. It is the original document which is valuable security within the 
meaning of S. 30 and not a copy of it. {Gobinda Prashad Pond v Stnta 
A. I. R. 1^62 Calcutta 174). 

468 . Forgery for purpose of cheating.—VlhotveT commits 
forgery, intending that the document forged shall be used for the 
purpose of chesting, shall be punished with imprisonment of 
either description for a term which may extend to seven years 
and shall also be liable to fine. ^ * 

Dr, Vimla v. Delhi Administration, A.l.R. 1963 Supreme Court, 1572. 

Facts.—The appellant Dr. Vimla was the wife ofSiri Chand Kaviraj. 
On January 20, 1953, she purchased a motor car from Dewan Ram Swamp 
with her own money in the name of her minor daughter Nalini aged about 
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six months at that time. The price of the car was paid by Dr. Vimla. The 
transfer of the car was notified in the name of Nalini to the Motor Registration 
Authority. The car at that time was insured against a policy issued by the 
Bharat Fire and General Insurance Co., Ltd. and the policy was due to expire 
some time in April 1953. On a request made by Dewan Ram Swarup, the 
said policy was transferred in the name of Nalini. In that connection, Dr. 
Vimla visited the Insurance Company’s office and signed the proposal form as 
Nalini. Subsequently she filed two claims on the ground that the car met 
with accidents. The claims were true claims. In connection with these 
claims, she signed the claim forms as Nalini and also the rcc.ipts acknovs- 
ledging the payments of the compensation money as Nalini. 

On a complaint made by the company alleging fraud on the part of 
Dr. Vimla and her husband, the police made investigation and prosecuted 
Dr. Vimla and her husband Siri Chand Kaviraj in the Court of Magistrate, 
1st class, Delhi. The magistrate committed both the accused to sessions to 
take their trial under Ss. 120-B, 419.467 and 468, I. P. C. The Sessions 
Judge held that no case had been made out against the accused under any 
one of those sections and on that finding acquitted both of them. The State 
preferred an appeal to the High Court of Punjab and the appeal was disposed 
of by a Division Bench of that Court which confirmed the acquittal of Siri 
Chand, but in regard to Dr. Vimla it confirmed her acquittal under S. 419, 
I. P. C., but set aside her acquittal under Ss. 467 and 468, I. P. C. and, 
instead, convicted her under the said sections and sentenced her to imprison¬ 
ment till the rising of the court and to the payment of a fine of Rs. 100. Dr. 
Vimla preferred the present appeal to the Supreme Couit by special leave 
against her coviction and sentence. 

Question for consideration.—The main question that fell for consi¬ 
deration was the true meaning of the expression "fraudulently” in S. 464, 
I. P. C. 

Their lordships of the Supreme Court summarising the facts of the case 
observed the that the accused in fact and in substance put through her 
transactions in connection with the said motor car in the name of her minor 
daughter, who was in fact either a benumidar for the accused, or her name 
was used for luck or other sentimental considerations. On the facts found, 
neither the accused got any advantage either pecuniary or otherwise by signing 
the name of Nalini in any of the said documents nor the Insurance Company 
incurred any loss, pecuniary or otherwise, by dealing with the accused in the 
name of Nalini. The Insurance Company would not have acted differently 
even if the car had stood in the name of the accused and she had made the 
claims and received the amounts from the insurance company in her name. 
Qn these facts, the question that arose was whether the accused was guilty of 
offences under Ss. 463 and 464 of the Indian Penal Code. 

Decision.—Their lordships observed that the expression 'defraud* in¬ 
volves two elements,' namely, deceit and injury to the person deceived. 
Injury is somethini; other than economic loss, that is, deprivation of property, 
whether movable or i removable, or of money and it will include any harm 
whatever caused to any person in body, mind, reputation or such others. 
In short, it is a non-cconomic or non-pccuniary loss. A benefit or advan¬ 
tage to the deedver will almo.st always cause loss or detriment to the deceived. 
Even in those rare cases where there is a benefit or advantage to the deceiv¬ 
er, but no corresponding loss to the deceived, the second condition is satisfied. 

Applying the aforesaid principles to the facts of the present case it was 


374 


ISDIAH PBNAL OODB 


IS. 471 


found that Dr. Vimla certainly was guilty of deceit for though her name 
wasVimla, she signed in all the relevant papers as Nalini and made the 
insurance company believe that her name was Nalini, but the said deceit did 
not either secure to her advantage or cause any non-economic loss or injury 
to the insurance company. The charge did not disclose any such advant^e 
or injury, nor was there any evidence to prove the same. The fact that Dr. 
Vimla said that the owner of the car who sold it to her suggested that the 
taking of the car in the name of Nalini would be useful for income-tax 
purposes was net of any relevance in the present case, for one reason, the 
said owner did not say so in his evidence and for the other, it not 
indicated in the charge or in the evidence. In the charge framed, she was 
alleged to have defrauded the insurance company and the only evidence given 
was that if it was disclosed that Nalini was a minor, the insurance company 
might not have paid the money. But the entire transaction was that of the 
accused and it was only put through in the name of her minor daughter 
Nalini for reasons best known to herself. On the evidence as disclosed, neitlwr 
was she benefited nor the insurance company incurred loss in any sense of the 


term. 

In the result the appeal was allowed and the appellant was held not 
guilty of the offences under Ss. 467 and 468, I. P. C. The conviction and 
sentence imposed on her were set aside. The fine, if paid, was directed to 
be refunded to the appellant. 

469. Forgery for purpose of harming Whoever 

commits forgery, intending that the document forged shall harm 
the reputation of any party, or knowing that it is likely to be 
used for that purpose, shall be punished with imprisonment of 
either description for a term which may extend to three years, 
and shall also be liable to fine. 

Comment.—The expression ‘harm- connotes hurt, injury, damage, impair¬ 
ment, moral wrong or evil, but in S, 469, "harm” means harm to the reputa¬ 
tion of the aggrieved party. {Mrs. Veeda Menezes v. Yusuf KhanHitfi Ibrahim 
Khan, A. I. R. 1966 S. C. 1773). 


470 . Forged document —A false document made wholly or in 
part by forgery is designated forged document.** 

471 . Using as genuine a forged document. —Whoever fraud¬ 
ulently or dishonestly uses as genuine any document which ^ 
knows or has reason to believe to be a forged document, shall De 
punished in the same manner as he had forged such document. 

Comment—The actor acts which constitute the commission of the 
offence of fonzerv are quite different from the act of making use of a forged 

document Making use of a forged “Vii® ^bv^^seKoS® 

a rinriimr^nt Th.> ‘ret of using such a foFged document is by itsell an oimnce. 

Hence if a for-'cr uses such a forged document, it will constitute an offence 

Mde?S 471 ofUr Penal Code Seclion 471 thus covers not only some 

person othL tha^a forger but also a forger who forges the document and 

then makes use of it. So, if a person, who is fuilly of ‘h® 

foraorv under S 467 makes use of such forged document, then 

punched under S. 471 also. (/nre.S.K. Rama Rao. A. 1. R- 

1967 Mys. 59). 
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Where a debtor to gain time for repayment of a debt gives a post-dated 
forged checjue to the creditor which on presentation is returned as the d^rawer 
had no account with the bank, the debtor can be convicted under S. 471, 
L C., though he might subsequently have paid the debt to the creditor and 
he has not therefore been defrauded. It is enough to sustain the conaction 
that the accused got time on the strength of his talse representation, (ouo'fa 
AH Hussain Bhadaninyan v. The Uniied States of Saurashtra, 3 Sour. L. R. 8). 

472 . Making or possessing counterfeit seal, etc., with intent to 
commit forgery punishable un.'er section 467 . Whoever makes oi 
countertcits any seal, plate or other instrument ior making an 
impression, intending that the same shall be used for the pinpose 
of committing any forgery which would be punishable unuei 
section 467 of this Code, or, with such intent, has m lus pjrsses- 
sion any such seal, plate or other instrument, knowing the same 
to be counterfeit, shall be punished with imprisonment for litc, 
or with imprisonment of either description for a term whuh may 
extend to seveii years, and shall also be liable to fine, 

473 Making or possessing counterfeit seal, etc., with intent to 
commit forgery punishable Whoever makes or counterfeits 

any seal, plate or other instmment for making an impression, 
intending that the same shall be used for the purpose of comiuit- 
tine any forgery which would be punishable under any section 
of this chapter other than section 467, or, with such intent, has 
in his possession any such seal, plate or other iiistrument, know¬ 
ing the same to be counterfeit, shall be punished with imprison¬ 
ment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

474 . Having possession of document described in section 466 or 

467, knowing it to be forged and intending to use it as genuine.—\Vho- 
ever has in* his possession any document, knowing the same to be 
forged, and intending that the same shall fraudulently or dis- 
honestly be used as genuine, shall, if the document is one ot the 
deccription mentioned m section 466 of this Code, be punished 
with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to ^ 

document is one of the description mentioned in section 467, shall 
be punished with imprisonment for life, or with imprisonment 
of iitber description for a term which may extend to seven years, 

and shall also be liable to fine, 

475 . Counterfeiting device or mark used for authenticating docun 

ments prescribed in section 467, or possessing counterfeit marked material. 

Whoever counterfeits upon, or in the substance of, any mateiial, 
any device or mark used for the purpose of authenticanng any 

doeuinciit described in section 467 o.f this Code, S ^ 

such device or mark shall be used for the purpose ot giving the 
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appearance of authenticity to any document then forged or there¬ 
after to be forged on such material, or who, with such intent, has 
in his possession any material upon or in the substance of which 
any such device or mark has been counterfeited, shall be punished 
with imprisonment for life, or with imprisonment of either des¬ 
cription for a term which may extend to seven years, and shall 
also be liable to fine. 


476. Counterfeiting device or mark used far authenticating doeu~ 
ments other than those described in section 46?^ or possessing counterfeit 
marked material ,—Whoever counterfeits upon, or in the substance 
of, any material, any device or mark used for the purpose of 
authenticating any document other than the documents described 
in section 467 of this Code, intending that such device or mark 
shall be used for the purpose of giving the appearance of authen¬ 
ticity to any document then forged or thereafter to be forged on 
such material, or who, with such intent, has in his possession any 
material upon or in the substance of which any such device or 

mark has been counterfeited, shall be punished with imprison¬ 
ment of either description for a term which may extend to seven 
years, and -shall also be liable to fine. 


477, Fraudulent cancellation^ destruction^ etc.^ of will, authority 
to adopt, or valuable security *—Whoever fraudulently or dishonestly, 
or with intent to cause damage or injury to the public or to any 
person, cancels, destroys or defaces, or attempts to cancel, destroy 
or deface, or secretes or attempts to secrete any document which 
is or purports to be a will, or an authority to adopt a son, or any 
valuable security, or commits mischief in respect to such docu¬ 
ment, shall be punished with imprisonment for life, or with 
imprisonment of either description for a term which may extend 
to seven years, and shall also be. liable to fine. 


477-A. Falsification of accounts. —Whoever, being a clerk, 
officer or servant, or employed or acting in the capacity of a clerk, 
officer or servant, wilfully, and with intent to defraud, destroys, 
alters, mutilates or falsifies any book, paper, writing, valuable 
security or account which belongs to or is m the possession of his 
employer, or has been received by him for or on behalf of his 
employer, or wilfully, and with intent to defraud, makes or abets 
the making of any false entry in, or omits or alters or abets the 
omission or alteration of any material particular from or in, any 
such book, paper, writing, valuable security or account, shall be 
punished with imprisonment of either description for a term 
which may extend to seven years, or with fine, or with both. 

Explanation* It shall be sufficient in any charge under this 
section to allege a general intent to defraud without naming any 
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particular person intended to be defiaudetl or specifying any 
particular sum of money intended to be the subject of the fraud, 
or any particular day on which the offence was committed. 

Commeat.—Section 477-A only requires the falsification of accounts with 
intent to defraud. It does not require any deprivation of property. 

An analysis of S. 477-A of the Penal Code would show that in order 
to bring home an offence under this provision, the prosecution has to estab¬ 
lish (1) that at the relevant time^ the accused was a clerk, officer or servant ; 
(2) that acting in that capacity he destroyed, altered, mutilated or falsified 
any bookj paper, writing, valuable security or account which belonged to or 
is in the possession of his employer or has been received by him for or on 
behalf of his employer, etc. ; and that (3) he did so witfulty and with intent to 
defraud, 

"Wilfully” as used in S. 477-A means 'intentionally or deliberately.’ 
But from the mere fact that the entries were made 'wilfully” it does not 
necessarily follow that they were made "with intent to defraud.” The 
Code docs not contain any precise and specific definition of the words 
"intent to defraud.” However, it has been settle^ by a catena of author¬ 
ities that “intent to defraud” contains two elements, viz. deceit and injury. 
A person is said to deceive another when by practising 'suggestio falsi* or 
*suppr€ssi over/’ or both, he intentionally induces another to believe a thing 
to be true, which he knows to be false or does not believe to be true, 
•Injury'has been defined in S. 44 of the Penal Code. IS.Harnam Singh y. 
The ^ate {Delhi Administration), 1977 (1) S. C. J. 136]. 

Problem. —Certain sums of money were received at a Munsifi for pay¬ 
ment into the Government treasury, but they were never paid. Ihe 
Accountant of that court did not enter these sums in the c/ia/an register. 
But after the commencement of an inquiry into the matter, he for the purpose 
of concealing the non-payment, made false entries in the register showing 
that these sums had been paid to the credit of the Collector. What offence, 
if any, has the Accountant committed ? 

The Accountant is guilty of an oflFence under S. 477-A. In making the 
false entries he was in reality furthering the fraud which had been commit¬ 
ted upon the Government and as such he acted fraudulently and was guilty 
of falsification of accounts. 

Offences relating to property and other Marks 

(Ss. 478—489) 

478 . Trade mafA. -Rep. by the Trade and Merchaiidiric 
Marks Act, 1958 (43 of 1958), S. 133 and and Srh, (w.e.f. 25th 
November, 1959). 

Comment.—[Th® expression "trade mark” included a trade mark 
registered under the Trade Marks Act, 1940, and any mark used in relation 
to goods for the purpose of indicating or so as to indicate a connection in the 
course of trade between the goods and some person having the right to use 
the mark]. 

479 . Property mark* —A mark used for denoting that mov¬ 
able property belongs to a particular person is called a propcity 

• mark# 
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480. Using a False Trade Mark* —Rep. by the Trade and 
Merchandise Marks Act, 1958 (43 of 1958), S. 135 and Sch. 
(w. e. f. 25th November, 1959). 

481. Using a false property mark, —Whoever marks any 
movable property or goods or any case, package or other receptacle 
containing movable propelty or goods, or uses any case, package 
or other leccptacle having any mark thereon, in a manner leason- 
ably calculated to cause it to be believed that the property or 
goods so marked, or any property or goods contained in any such 
receptacle so marked, belong to a person to whom they do not 
belong, is said to usela false property mark. 


Comment.—[One year and/or fine : S. 482]. 


Trade mark and property mark.—"The fo^mc^*^ observe RatanW 
and Dhirajlal, denotes the manufacture or quality of the goods to 
it is attached, and the latter denotes the ownersliip of them ; or more brieny, 
the former concerns the goods themselves, the latter the proprietor of them. 

.Thus, if A is known not to be the maker or manufacturer ox 

the goods he sells, but only to have selected and put ‘them up and he uses a 
certain mark to indicate to his customers that they -wiU thtw 
benefit of his skill in selection, then, in the terminology <5* the Penal Coa^ 
the mark would be a property and not a trade 

purpose of the mark were to indicate the quality of the goods, even though 
A was not the maker of them, it would be a trade mark and not a property 
mark.” 

False Property Marks and cognate offences 

(Ss. 482—489) 


482. Punishment for using a false property marA-Whoever 
uses any false property mark shall, unless he proves that he acted 
without intent to defraud, be punished with imprisonment of 
either desniption for a term which m.iy extend to one ycai, or 

with line, oi with both. 


483. Counterfeiting a property mark used by Whoever 

counterfeits any property mark used by any other person shall be 
punished with imprisonment of cither description for a term 
which may t xleiid to two years, or with fine, or with both. 

Comment.— Under the Indian Penal Code, it is not essential that an 
imitation should be exact in order to be counterfeit but it must bear on the 
face of it a semblance or validity such as to deceive the average person on 

ordinary observation. 

484. Counterfeiting a mark used by a public servant.—"WhoeveT 
counttrfeits any property mark used by a public servuAt,^ any' 
mark used by a public servant to denote that any" property has 
been manufactured by a particular pei'son or at a particular time 
or place, or that the property is of a particular quality or has 
passed through a particular office, or that it is entitled to any 
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exemption, or uses as genuine any such mark knowing the same 
to be counterfeit, shall be punished with imprisonment of either 
dcsciiption for a term whi h may extend to three years, and shall 

also be liable to fine. 

485. Making or possession of any instrument for counterfeiting 
aprop rty marit.—Whoever makes or has in his possession any 
die, plate or other instrument for the purpose of counterfeiting 
a property mark, or has in his possession a property mark for the 
purpose of denoting that any goods belong to a person to whom 
they do not belong, shall be punished with imprisonment of 
either description for a term which may extend to three years, or 
with 6ne, or with both, 

486. Selling goods marked with a counterfeit property mark,— 
Whoever sells, or exposes, or has in possession for sale, any goods 
or things with a counterfeit property rnaik, affixed to or impressed 
upon the same or to or upon any case, package or other receptacle 
in which such goods are contained shall, unless he proves— 

(a) that, having taken all rciisonable precautions against 
^ committing an offence against this section, he had at 

the time of the commission of the alleged offence no 
reason to suspect the genuineness of the mark, and 

(b) that> on demand made by or on behalf of the prosecut- 

^ or, he gave all the information in his power with 

respect to the persons from whom he obtained such 
goodvS or things, or 

(r) that otherwise he acted innocently, 

be punished with imprisonment of either description for a term 
which may extend to one year, or with fine, or with both. 

Comment._[Reference to trade mark earlier found in S. 486 has since 

been omitted]. 

Likellbood of deception of nnwary purchaser Is the real test. -Where 
a manufacturer is selling his goods under a certain trade-mark, the (jucstion. 
whether another manufacturer of such goods using similar mark is likely 
to deceive the public that they are purchasing the goods so manufactured 
Kxi thp former is a Question of fact to be decided on the evidence adduced ; 
the vital element in such a case is the likelihood or possibility of deception 
or confusion This may depend on a number of matters as well as the 
question of similarity of the marks or of the get-up. 

Witnesses can be called to prove the circumstances and the place in 
which the articles are sold, the classes of persons who buy them, and whether 
thev include persons who aie illiterate or ignorant or the reverse, the manner 
in which the public are accustomed to ask for the articles, and any other 
matters which will assist the court to decide whether deception is probable ; 
evidence ©factual deception may be available and if available may be very 
valuable There is no such person as an expert in human nature, and a 
witness cannot be called to say that it is likely that purchasers of goods will 
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be deceived. The test of comparison of the marks side by side is not a 
sound one, since a purchaser will seldom have the two marks actually before 
him when he makes his purchase. 'The marks with many differences may 
yet have an element of similarity which will cause deception, more especially 
if the goods are in practice asked for by a name which denotes the mark or 
the device on it. 

Section 480, Penal Code (since repealed) does not necessarily require 
that any intending purchasers should actually be deceived. It is sufficient, 
if the deception in question is reasonably calculated to cause it to be believed 
that the goods so marked have a connection with the course of trade of a 
person with whom they have not any such connection. If it is clear, from 
a simple look, that the get-up of the offending labels or wrappers is closely 
similar to the get-up of the complainant’s goods, ..nd in general appearance, 
labels and colour selection and other essential details the wrappers of the 
olTcnding mark so closely resemble those of the complainant’s mark, that 
they are likely to deceive an unwary purchaser who is acquainted with the 
trade-mark and who trusts his memory, in such a case such use is an offence 
of counterfeiting trade-mark under the Penal Code. 

The nuutcr must be considered from the point of view of the ordinary 
unwary purchaser and the totality of the impression gained on seeing the 
labels and w rappers in question when offered for sale, {Jogeshwar v. Ham- 
niwas, A. 1. R. 1962 Orissa, 52). 

Test for countcrfeiling trade-mark.—In all cases where it is alleged 
that the same kind of goods are being passed pff under a counterfeit trade 
mark, it is the duty of the court to find out whether or not the mark is 
counterfeit hav ing due reg-.rd to thje similarity or otherwise of the marks and 
the circumstances connected with the case. Normally, a customer does not 
see two similar labels or marks side by side in order to make a corDparison 
and note the difference between the two. It is only a general notion that he 
may have about the labels and the designs on them and when he is offered 
something as being the goods that he wants, he uses his ordinary recollection 
in order to arrive at a conclusion whether or not he gets the goods that he 
asks f>r. The principle in all these cases is, what is the effect of the 
particular trademark on an unwary purchaser, and whether or not tiat 
purchaser would be deceived by the use of that particular trade-mark. There 
may be some ditference in the designs and yet the court may come to the 
conclusion that the use of marks is calculated to deceive. It is this test 
which must be applied in considering the question at issue. 

Having due regard to the language of the sections used in the Penal 
Code, the test is the same. The sections-do not require that the user of the 
mark must actually defraud anyone ; the use must be reasonably calculated 
to cause any person to believe that the goods so marked or any goods con¬ 
tained in any such receptacle were of nature or quality different from the 
real nature. {Abdul Satar v. Badrimrayan, A. I. R. 1952 Bombay, 29). 

Sentence.—No protection can be afforded if persons are let off with 
light fines for offences of counterfeiting trade-marks. There may be cases 
when the oIVcncc is committed inadvertently in which case a small fine may 
be justified. When, however, there is systematic policy of pursuing another 
in using his trade-mark it becomes u different matter. {Abdul Sattar v. 
Badrinarayan. A. I. R. 1962 Bombay, 29). ■■ 

Dlstloctlon between false and counterfeit frade-mark.—To establish 
the charge under S. 482, I. P. C., it is necessary to prove that the accused's 
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article is marked in a manner reasonably to be ^lieved that they are the 
marks of the article manufactured by the complainant. An accused would 
render himself liable to conviction under S. 482 if he uses a fal^ trade-mark 
on any soods which may not have been manufactured by him. On the other 
hand, the ingredient of an offence under S. 486 is the sale or exposing or 
possessing for sale, goods or things with a counterfeit trade-mark. The 
offence under t^e first section will be complete as soon as false trade-mark 
has been used, but under the latter section it will be necessary that goods 
should be sold or be possessed or exposed for sale. 
legal to sustain a conviction under both sections provided that 
on the goods of the accused is a false trade-mark and aUo a counterfe t 
tradc-m^rk. The distinction between false trademark and 
trade-mark is somewhat subtle. It depends on the degree of ^^^mblance 
between the false and genuine trade-marks. {Roshan Singh v. lumper , - 

Cr. L. J. 352). 

487. Making a false mark upon any receptacle coritaining goods. 
—Whoever makes any false mark upon any case, package ^thcT 
receptacle containing goods, in a maimer reasonably calculated 
to cause any public servant or any other person to believe that 
such rccepta<-le contains goods which it docs not contain or that 
it does not contain goods whicli it does contain, or that the goods 
iontahied in such i^ceptacle are of a natuij. or quality different 
from the real nature or quality thereof. 

that he acted without intent to defraud, be punished with 
imprisonn-ent of either description for a term ^vhlch may extend 

to three ytars, or with both. 

488. Punishment for making use of any false m«rA.--\Vhoever 
makes use of any such false mark in any manner prohibited by 
die last foregoing section shall, unless he proves that he acted 
wTthout intent to defraud, be punished as if he had committed an 

offence against that section. ... 

Commeot.—Making use of a false mark is punishable under this section. 
The preceding section punishes the making of such a mark. 

489 Tampering with properly mark with intent to cause injury. 
—Whoever removes, destroys, defaces or adds to any property 
mark intending or knowing it to be likely that he may thereby 
cause iniury to Iny person, shall be punished with iinpnsoninent 
of either description for a term which may extend to one year, or 

with fine, or with both. 

Offences relating to currency-notes and bank-notes 

{,Ss. 489-A- 489E) 

489-A Counterfeiting currency-notes or bank-notes .—Whoever 
counterfeits', or knowingly performs any part of the process of 
counterfeiting, any currency-note or bank-note, shall be punished 
with imprisonment for life, or with imprisonment ot cither 
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description for a teim which may extend to ten years, and shall 
also be liable to fine. 

Explanation.— Yot the purposes of this section and of sec¬ 
tions 489-B, 489-C, 489-D and 489-E, the expression banknote 
means a promissory note or engagement for the payment of “0”*^ 

ness of banking in any part of the world, oi "Jid (q 

the authority of any State or Sovereign Power, and intended to 

be used as equivalent to, or as a substitute for, money 

489.B. Vsing as genuine, forged or 
4flflit-no<«.-Whoever sells to, or buys or ?JrgS or 

person, or otherwise traffics in or uses as 8oP“‘"®*u“"yi,;2'Sason 
counterfeit currency-note or bank-note, . n u- mnished 

to believe the same to be forged or 

with imprisonment for life, o'" t®n J^ars, and shall 

description for a term which may extend t y 

also be liable to fine.. . ^ ,. „.u.« * 1 ,. foie* 

Comment—The offence under S. 489-B is committed only when the 

currency is distributed as if it is genuine currency. consniraev — 

Trafficking In ®®““**rfei‘ ^as done in puruance of 

Where trafficking in counterfeit played different roles is 

a conspiracy.. the fact that Maunder sf389-B, read with S. 120-B. 

wholly irrelevant fhe other conspirators as well. The 

Each one is responsible several incidents and considered them 

' court should not have ‘any of the accused under S. 489-C is 

in isolation The co»vction °f °'ad be?a convicted under S. 489-B. 

' ^ 4W-C Possession of forged or counterfeit turrency-notes or bank¬ 

thrsaml to be forged or counterfeit and intending to use the 
' samr as genuine or that it may be used as genuine, shall be 
punished^ with imprisonment of either descriptioii for a term 
which may extend to seven years, or with fine, or with both. 

489-D. Making or possessing instruments or materials for forging 
or counterfeiting cvrrency-notes or Whoever makes, or 

performs any part of the process of making, or buys or sells or 
disposes of, or has in his possession, any machinery, instiiiment 
or material for the purpose of being used, or knowing or having 
reason to believe that it is intended to be used, for forging or 
counterfeiting any curre^y-note or bank-note, shall be punished 
with imprisonment for life, or with imprisonment of either 
description for a term which may extend to ten years, and shall 
also be liable to fine. 
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489-E. Making or using documents ff oJ 
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mav extend to two hundred rupees. 

i IS 

sub-section (1) or on ay oin until the contrary is 

p^e^be pl^Smcd that that person caused the doa.ment to be 
made. 


CHAPTER XIX 


% 


OF THE CRIMINAL BREACH OF CONTRACTS 

OF SERVICE 


(Ss. 490—492) 


490. Breach oj contract of service during voyage or journey .— 
Repealed by the Workmen's Breach of Contract (Repealing) Act, 
1925, (111 of 1925). 


491. Breach of contract to attend • on and supply wants of 
helpless person, —Whoever, being bound by a lawful contract to 
attend on or to supply the wants of any .person who, by reason of 
youth, oi* f'f unsotindness of mind, or of a disease or bodily weak¬ 
ness, is helpless or incapable of providing for his own safety 
supplying his own wants, voluntarily omits so lo do, shall be 
punished with iinpi isonineiit of either description for a tenn 
which may extend to three months, or with fine which may extend 
to two hundred rupees, or with both. 


Commeot.- There is the legal obligation towards the incapable person 
undertaken by a person the breach of which is^ made punishable. Ordinary 
servants, however, do not come within the purview of this section. Thus a 
cook is not liable if he leaves the service without warning or permission whilst 
the master’s wife is ill and unable to supply her wants even though that may 
result in aggravating the illness of the master’s wife. In similar circum¬ 
stances it has been held that the cook is engaged only as an ordinary cook 
to a family, and is not bound to attend on, or to supply the wants of, any 
helpless person. 


The authors of the Code observe that in general a mere breach of 
contract ought not to be an offence, but only to be the subject of a civil action. 
To this general rule there are, however, some exceptions: Some breaches of 
contract are very likely to cause evil, misery and distress such as no damans 
or only very high damages can repair, and are also very likely to be commit¬ 
ted by persons from whom it is exceedingly improbable that any damages can 
be obtained. Such breaches of contract are, they conceive, proper subjects 
for penal legislation Persons who contract to take care of infants, of the 
sick and of the helpless^ lay themselves under an obligation of a very 
peculiar kind, and may with propriety be punished if they omit to discharge 
uieir duty. 


492. Breach of contract to serve at distant place to which servant 
is conveyed ^t master's expense, —Repealed by the vVerkmen’s Breach 
of Contract (Repealing) Act, 1925, (III of 1925). 
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CHAPTER XX 

OF OFFENCES RELATING TO MARRIAGE 

(Ss. 493—498) 

The following are the provisi''ns in the Indian Penal Code dealing with 
the offence relating to marriage : 

(1) Cohabitation caused by a man deceitfully inducing a belief of 
lawful marriage (S. 493) (Ten years and fine); (2) Dishonestly or fraud¬ 
ulently going through a marriage ceremony knowing that no lawful marriage 
is thereby created (S. 496) (7 years and fine); (3) Bigamy, i. e., marrying 
again during lifetime of husband or wife where such marriage is void (S. 494) 
(7 years and fine) : (4) In (3) above if the former marriage is concealed 
from the person with whom the subsequent marriage is contracted, the 
punishment is ten years and fine (S. 495); (5) Adultery (S. 497) (5 years or 
fine or both) ; and (6) Enticing or taking away or detaining with criminal 
intent a married woman (S. 49i) (Two years, or fine, or both). 

Mock marriages.—The two provisions relating to mock or invalid 
marriages are : 

1. Cohabitation caused by a man deceitfully inducing a belief of 
< lawful marriage—Ten years and fine. (S. 493;. 

2. Marriage ceremony fraudulently gone through without lawful 
marriage—seven years and fine. (S. 496). 

493. Cohabitation caused by a man deeeitfutly inducing a belief 
of lawful marriage. —livery man who by deceit causes any woman 
who is not lawfully married to him to btlieve that she is lawfully 
married to him and to cohabit or have sexual intercourse with 
him in that belief, shall be punished with imprisonment of either 
description for a torm which may extend to ten years, and shall 
also be liable to fine. 

Comment.—(1) The ingredients of the offence under S. 493 are (1) deceit 
causing a false belief in the existence of a lawful marriage and (2) Cohabitation 
^ or sexual intercourse with the person causing such belief. 

A9^^^Mavying again during lifetime of husband or wife, —Who¬ 
ever, having a husband or wife living, marries in any case in 
which such marriage is void by reason of its taking place during 
the life of such husband or wife, shall be punished with imprison¬ 
ment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

Exception, —^This section does not extend to any person whose 
marriage with such hilsbaud or wife has been declared void by a 
court of competent jurisdiction, 
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nor to any person who contracts a marriage during the life 
of a former husband or wife, if such h.usband or wife, at the time 
of the subsequent marriage, shall have been continually absent 
from sucli person for the spice of seven years, and shall not have 
been heard of by such person as being alive within that time, 
provided the person contracting such subsequent marriage shall, 
before such marriage takes place, inform the person with whom 
such maj’i'iage is contracted of the real state of facts so far as the 
same are within his or her knowledge. 


Commeat,—If the first marriage is not a valid marriage, no offence is 
committed by contracting a second marriage. Prior to its codification the 
Hindu law recognised the right of a Hindu husband to contract a valid marriage 
or even to polygamy, but no similar right was given to a Hindu wife. Section 
5 of the Hindu Marriage Act (Act XXV of 1955). however, prohibits bigamy 
and renders the offending party liable for prosecution under Ss. 494 and 
495, 1. P. C. A Mohammedan however can marry four wives at a time, but 
the marriage by a Mohammedan to a fifth wife is illegal. Polygamy to 
Mohammedans is limited up to four wives. Section 494, however, fully 
applies to Christians, Buddhists and Zoroastrians (both males and females) 
as their faith sanctions only monogamous marriages. 

Prohibition of taking second spouse during lifetime of first.—On a plain < 
reading of S. 494, I. P. C.. and consideration of the idea behind the legisla¬ 
tion, it appears that what is prohibited is the taking of the second spouse 
in the lifetime of the first spouse. The section does not contemplate that the 
solemnisation of second marriage should be in accordance with the prescribed 
form and mode of marriage. A Hindu having his first wife alive and 
marrying a woman professing Clirislian religion, is guilty of an offence 
under the section even though the second marriage has not been solemised 
according to the form recognised by the Hindu religion. {B. Bodemma v. B. 
Veeraiah, A. 1. R. 1962 Andhra Pradesh, 446). 


In a bigamy case, the second marriage as a fact, that is to say, the 
essential ceremonies constituting it, must be proved. Admission of marriage 
by the accused is not evidence of it for the purpose of proving marriage in an 
adultery or bigamy case. Where, therefore, in prosecution, for oftences 
under Ss. 494/109. I. P. C., the evidence of the witness called to prove the 
marriage ceremonies showed that the essential ceremonies had not 
performed, the conviction of the accused person on statement of the allege^ 
bridegroom that he had sexual relationship with the alleged bride and on 
admission of the accused in a written statement that the parties married 
after the first marriage was dissolved, was not justified. {Kanwal Ram v. 
Tfte Himachal Pradesh Administratiofi, A. 1. R* 1966 S. C. 614). 

495. Same offence with concealment of former marriage~^om . 
person with whom subsequent marriage is contracted. —Whoever commits 
the offeme dLiincd in the last preceding section having concealed 
from the person with whom the subsequent marriage is contracted, 
the fact ot the former marriage, shall be punished with imprison¬ 
ment of cither description for a term which may extend to tenfc 
years, and shall also be liable to fine, ’ 
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496. Marriage ceremony fraudulently gone through without lawful 
"Whoc\ tr, dishonestly or with a fraudulent intention, 

goes through the ceremony of being married, knowing that he 
is not thereby lawfully maJiied, shall be punished with imprison¬ 
ment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

497. Adultery. —Whoever has sexual intercourse with a 
person who is and whom he knows or has reason to believe to be 
the wife of another man, without the consent or connivance of 
that man, such sexual intercourse not amounting to the offence of 
rape> is guilty of the offence of adultery, and shall be punished 
with imprisonment of either description for a term which may 
extend to five years, or with fine, or with both. In such case the 
wife shall not be punishable as an abettor. 

CommeDt.—Section 497, I. P. C., requires that the complainant should 
prove that the accused had sexual intercourse with the complainant’s wife 
without the complainant’s consent or connivance. The burden is cast upon 
^e prosecution to prove that the sexual intercourse had been without the cou- 
ant or connivance of the complainant. 

Adultery is an act which requires the consent of both the parties. The 
\ male offender alone is liable to punishment and the married-woman is not 
liable even as an abettor. 

The offence under the above section is limited to adultery committed 
with a married woman. It does not constitute an offence of adultery if one 
has sexual intercourse with a widow or an unmarried woman. Even in the 
case of a married woman the adulterer is not liable if the husband consents 

' to it. 

In a prosecution for the offence of adultery or for the offence of'enticing- 
under S. 498 the factum as well as the legality and the validity of the marriage 
between the complainant and the woman involved must be strictly proved 
beyond any reasonable doubt. The mere statement of the complainant or 
that of the woman concerned that they are married to each other is also not 
sufficient to sustain a prosecution either under S. 497 or S. 498 and notwith¬ 
standing such admission, marriage between the parties must be strictly proved 
to have taken place according to law. {Chandra Bahadur Subba v. State, 1978 
‘ Crl. L. J. 942, Sikkim). 

*- Defences to a charge of adultery.—The following are valid defences to 
a charge of adultery, v/z., (0 that the accused did not know the woman 
to be the wife of another man ; (//) that there was no sexual intercourse ; {Hi) 
that the husband of the woman consented or connived at the act of intercourse 
or (vj that the woman was not the wife of the complainant. 

Adultery and Rape.— Adultery differs from rape in several ways. First, 

' adultery is an act which requires the consent of both the parties, but 
in the case of rape the consent of the woman is wanting. Second^ 
/y, in adultery the woman mVist be a married woman, /. e., the wife of another 
man. There is no adultery if one has sexual intercourse with a widow or even 
with a married woman whose husband consents to or connives at it. In the 
Acase of rape it can be committed on any woman—married, unmarried or 
widow. Thirdly, adultery cannot be committed by a husband with hi^ own 
wife, but rape may even be committed by a husband upon his own wife, if she 
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is below 15 years of age. FaurtMy. adultery is an offence ' 

th" ag^ieved party is the husband, the wife having consented to the.act but 

in rapf the woman is the aggrieved party. And ‘ r K 

serious an offence as rape. The punishment provided for the former is five 

years’ imprisonment or fine or both, but it is imprisoiment for life or te 

years, or fine or both in the case of the latter^ 

498 Enticing or taking away or detaining with criminal intent a 

married woman.-\VhocwtT takes or entices away any woman who 

is and whom he knows or has reason to believe to be the wite ot 

anv other man, from that man, or from any 
care of her on behalf of that man, with intent that she may have 
illicit intercourse with any person, or conceals or detains with 
that intent any such woman, shall be punished with imprison¬ 
ment of eitl er description for a term which may extend to two 

years, or with fine, or with both. 

Comment.— Section 498 is intended to protect the husband and not 
intended for the benefit of the wife. 

There must be some influence, physical or moral, 
accused to induce the wife to leave her husand in 

amount to taking away by the accused within the meaning of S. 498, I. P. C. 
(Mahadeo Roma v. Emperor, 1944 Cr. L. J. 584). 

Meaning of detention.—Since the object of S. 498, I. P. j® PJ®’ 
tect the right of the husband, it cannot be any defence to the charge to say 
that, though the husband has been deprived of his ^*8*'*®t 

to iniure the said rights and so the person who is responsible for her willing 

ness has not detained her. DeteJtion in the context must 
a wife from her husband or any other person having th^e care of her on behalf 
of her husband with the requisite intention. Such keeping back may be by 
force • but it need not be by force. It can be the result of presuasion, allure¬ 
ment or blandishments which may either have caused the willin^ess of th^ 
woman, or may have encouraged, or cooperated with her initial inclination, 
to leave her husband. If it is shown that the womans w nHe/ 

away from her husband was either instigated <>*■ encouraged by the off^der, 

sXn be said to have been detained or kept away from her husband wlt^n 
the meaning of the section though at the time of the detention she may ha e 

been willing to stay with the offender. {Alamgir v. The ^ St^e pf^ihar,pS9 

A. L. J. R. 417, S. C.). 
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CHAPTER XXI 

OF DEFAMATION 
f (Ss. 499—502J 

499. ^efamation . —Whoever by words either spoken or 
intended to be read, or by signs or by visible representations, 
makes or publishes any imputatioii concerning any person intend¬ 
ing to harm, or knowing or having reaso i to believe that such 
imputation will harm, the reputation of such person, is said, 
txcept in the cases hereinafter excepted, to defame that person. 

Explanation!. —It may amount to defamation to impute 
anything to a deceased person, if the imputation would harm the 
reputation of that prison if living, and is intended to be hurtful 
to the feelingfe of his family dr other near relatives. 

^ Explanation 2. —It may amount to defamation to make an 
imputation conccining a company or an association or collection 
of persons as such. 

Explanation 3, —An imputation in the form of an alternative 
or expressed ironically, may amount to defamation. 


Explanation 4. —No imputation is said to hai m a person’s 
reputation,, unless that imputation directly or indirectly, in the 
estimation of others, lowers the moral or intellectual character 
of that person, or lowers the character of that person in respect 
of his caste or of his calling, or lowers the credit of that 

believed that the body of that person 
in a state generally considered as 

Illustrations. 


erson, or causes it to be 
isgraceful. 


(a) A says—“Z is an honest man ; he never stole B’s watch”, intending 
to caiSe it to be believed that Z did steal B’s watch- This is defamation, 
unless it falls within one of the exceptions. 

(b) A is asked who stole B*s watch. A points to Z, intending to cause 
it to be believed that Z stole B’s watch. This is defamation, unless it falls 
within one of the exceptions. 


(c) A draws a picture of Z running away with B’s watch intending it to 
be believed that Z stole B-s watch. This is defamation, unle^ it falls with¬ 
in one of the exceptions. 

First Exception.—Imputaiim oj truth which puolic good requires 
to be made or published.—\t nol defam.ttion to impute anything 
^‘hich is mie concerning any person, if it be for the public good 
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that the imputation should be made or published. Whether oi 
not it is for the public ^od is a question of fact. 

Second Exception.-XPublic conduct of public sefvants.—U is not 
defamation to expres^n good faith any opinion r^pect- 

ing the conduct of /public servant in the discharge of 
functions, or respiting his character, so far as his character 

appears in that coqduct, and no further. 

Third Exception,—Conduct of any person touching any pubhc 
question,— is not defamation te^ express in good faith any opinion 
whatever respecting the conduct of any person Whing any 
public question, and respecting his charactei, so far 
character appears in that conduct, and no further. 

Illustrations. 

It is not defamation in A to express in good 
respecting Z’s conduct in petitioning Government on a p q nresidiog 
signing a requisition for a meeting on a public ques'wo- ,ociet? which 
or attending at such meeting, in forming i„°i 

invities the public support, in voting or canvassing .jje public is 

for any situation in the efficient discharge of the dutie 
interested. - ^ 

Fourth Exception.-Publication of reports ''Z 

any such proceedings. i u- 

Justkcl'i^a Couvt within thn meaning of the'above setnior.. 

^ifih F^rphtion ^Merits of case decided in Court or conduct of 

it no. detanmion to eap.e.s ... 

dv^^^^Twhkhhas bef dST^Couit of, 
lustice Hr respS^^ting the conduct of any person as a part>. 

Tuch personfas far as his character appears in that conduct, and 
no fuithei. Ulustratioim. 

Ill VA savs—'' I think Z’s evidence on that trial is so contradictory that 
he must bHtupid or dishonest.” A is within this exception if/le says this m 
good faith! Such as the opinion which he express respect, Z s character 

ts it appears in Z's conduct as a witness, and no further. 

iM niit if A says—"I do i)ot believe what Z asserted at that trial be¬ 
cause 1 know him to be a man without veracity" ; A is not wi^riiin' this excep- 
tio^ in as much as the Opinion which he expresses of Z s character, is an 
opinion not founded on Z’s conduct as a' witness. 

Sixth Exception.—Merits oj public performance.r-\t is not 
defamation to express in good faith aijy opinion respecting the 
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merits of any perfonpance which its author has submitted to the 
judgment of'the pubiic, or respecting the character of the author 
so far as his character appears in such performance, and no 

further. 

Explanation .—A performance may be submitted to the 
judgment of the public expressly or by acts on the part of the 
author which imply such submission to the judgment of the 

public. 

JUastrations. 


(a) A person who publishes a book, submits that book to the judgment 

of the public. ... t. . .u 

(b) A person who makes a speech in public, submits that speech to the 

judgment of the public. 

(c) An actor or singer who appears on a public stage, submits his act¬ 
ing or singing to the judgment of the public, 

(d) A says of a book published by book is 

a weak man z’s book is indecent; Z must be a man of impure mind. A 

is within the exception, if he says this in good faith, inasmuch as the opinion 

whTch hVexpre's/s of Z respects Z’s chara^r only so far as U appears m Z s 
book and nc futher. 

le) But if A says—"I am . ot surprised that Z*s book is foolish and 
'A t f-ir he is a weak man and a libertine.” A is not withm this excep- 
inalmuch Thf opT'on which he expresses of Z's character ts an 

opinion not founded on Z s book. v 

Seventh Exception—Censure passed in good faith by person having 
lawful authority over another.—It is not defamation in a 
havine over another any authority, either conferred bylaw or 
arising out of a lawful contract made with that othci, to pass in 
good laith aiiv cynsurc oh the'conduct of that other in matters t 

which' such lawful authority relates. 

Illustrations. 

A Judae censuring in gobd faith the conduct of a witness or of an 

officer of the court ;a^head of the^dep^^^^^^^^^^^ c^iW^n ?hl 

MSTpSft srpr-“’'f 

ier as such cashier—are within this exception. 

Eighth Exception.—Accusation perferred in good faith to authoris¬ 
ed berson—It is iiot defamation- to prefer in good faith an 

acc4ation against any person t^o any of those 

authority over that person with respect to the sub.iei t mattei ot 

accusation. 
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Illustrations, 

If A in good faith acouses Z before a Magistrate ; If A in good faith 
complains of the conduct of Z, a servant, to Z's master ; if A in good faith 
complains of the conduct of Z, a child, to Z's father—A is within this 
exception. 

Ninth Exception.—Imputation made in good faith by person for 
protection of his or otherinterests. —It is not defamation to make 
an imputation on the character of another provid*^d that the 
imputation be made in good faith for the protection of the inter¬ 
est of the person making it, or of any other pel son, or for the 
public good. 

Illustrations. 

(a) A, a shopkeeper, says to B, who manages his business—"Sell nothing 
to Z unless he pays you ready money, for I have no opinion of his honesty.” 
A is within the exception, if he has made this imputation on Z in good faith 
for the protection of his own interest. 

(b) A, a Magistrate, in making a report to his own superior officer, 
casts an imputation on the character of Z. Here, if the imputation is made in 
good faith, and for the public good, A is within the exception. 

Tenth Exception.—Caution intended for good of person to whom 
conveyed or for public good. —It is not defamation to convey a 
caution, in good faith, to one person against another, provided 
that such caution be intended for the good of the person to whom 
it is conveyed, or .of some person in whom that person is interest¬ 
ed or for the public-good. 

/ Comment.—Ingredients : The section embodying the law of defamation 

/requires three essentials (1) making or publishing any imputation con¬ 
cerning any person ; (2) that imputation must have been made by (a) words, 
either spoken or intended to be read ; or (b) signs ; or (c) visible represen¬ 
tations ; (3) such imputation must be with the intention of harming or with 
knowledge that it will harm the reputation of the person concerning whom it is 
made. 

The gist of the offence of defamation lies in the dissemination of the 
harmful imputation. Where a defamatory statement is published, it is not 
only the publisher, but also, the maker, who becomes responsible and it is 
in that context that the word'makes* is used in S. 499. It is of the essence 
that in order to constitute the offence of defamation it must be communi¬ 
cated to a third person because what is intended by the imputation is to 
arouse the hostility of others. If a person merely writes defamatory words 
and keeps the writing with himself, the offence is not made out. Likewise, if 
the libeller merely communicates the libel to the person defamed -it does not 
constitute an offence under the said section although it may amount to an 
insult and may be punishable as such. The question whether the li^l in 
" fact has been communicated to a third person is material. It is not enough 
that the libeller posted it to a third person. {In re. Bhulliram Jalam, A.I.R. 
1962 Madhya Pradesh, 382). 

In a prosecution for defamation it is not necessary that actual harm 
should be caused to the complainant but it is sufficient if it is proved that 
harm to the reputation of the person to whom the imputation is directed was 
intended. {K. S. Namjundariah v. 5. C. Thipanna, A. I. R, 1952 Mys. 123). 
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Action by a Corporation.— An action of libel lies at the suit of an in¬ 
corporated trading company in respect of a libel calculated to injure its 
reputation in the way of its business. In order to amount to libel, the words 
complained of must attack the corporation or company in the method of 
conducting its utVairSi n'usi accuse it of fraud or mismanagement, or must 
attack its financial position. U has been held that a corporation cannot 
bring a prosecution tor words which merely atfect its honour or dignity or 
reputation. A corporation has no reputation apart from its property or 
trade. 


Having regard to the provision of S. 499, read with Explanation 2, and 
the definition of the word 'person* in S. 11, I. P. C., it cannot be said that a 
complaint for defamation is not maintainable at all by a corporation. But 
certainly the scope of such a complaint by a corporation is not the same as 
that by individuals. The Municipal Board perse has hardly a reputation. 
If a person makes any imputation so as to cause any special injury to the 
property of the Board, then the Board can m.intain a compUmt under 
S 500 I PC But where the minority party in the Board attacks the majority 
party'for inetficienev, then, such an attack does not amount to defamation. 

Section 499 requires intention as an essential ingredient. But where t he 
imputation was not to harm the reputation of 

administration there will be no defamation. (Municipal Board, Konth v. 
Ganes/i Prasad, A. 1. R. 1952 All. 114). 


Explanation 4 lo S.;. 499, I. P. C.—Explanation 4 to S. 499, )• P. C. 

makes an imputation defamatory only if it lowers a person in the esti^mation 

of others. It implies a fall in reputation. A person who stands not high in the 
estimation of others may not get a fall if the imputation be such as may not 
bring his reputation to a level below the one he enjoys. U may be possible to 
make nresumption of good name and reputation of a plaintifl in a civil case 
if he cfaims damages for loss of reputation on being defamed by the defendant, 
as irsura ca« the defendant can by virtue of S. 55 of the Evidence Act 
move that the plaintiff never enjoyed good reputation and was eu‘i'led to no 
damages But the normal presumption of good reputation must be deemed 
To fade into insigniBcance in the light of the much stronger presumption of 
innocence of the^accused where he is charged of a cr|™nal offence uncier 
« snnorS 501 I P C. If the prosecution asserts that by some act ot the 
Lcmed the reputation of a public servant has been lowered then it must 
establish that the public servant enjoyed a reputation which had been sullied. 
Th7exttence of good reputation and fall thereof roust be factually proved by 
)he nrdsTcution both by reason of S. 101, Evidence Act, and the general 
nrincinlc o” criminal law that the burden of proving the guilt beyond reason- 
doubt neTr changes and always rests on the prosecution Thus the 
moseewion must prove that the officer enjoyed a reputation which could fal 
and had fall^ by the imputation. It must further allege and specify the held 
in whfeh h s r%utation had fallen or could fall in the eye of the reasonable 
man^ The Llds*^ have been enumerated in Explanation 4 to S. 499, I. P. C. 
rnrf"Vnr nurooses of S. 500 an imputation which does not refer to any such 

^ds'cannotT‘)egarded\s defamatory. (/?«». Subhag FanUey v. 5rure. 1971 

A. J. 1005). 

ExccDtioDS —The Exceptions to S. 499 pointing out the cases where an 
ordinfry defamatory statement does not involve any criminal liability are set 
out in the ten exceptions detailed above. 
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In order to come within the First Exception to S. 499, I. P. C., it has 
to be established that what has been imputed against the complainant (the 
defamed person) is true, and the publication of the imputation is for the 
'public good’. The onus of proving the two ingredients is on the j 

'Public good’ is a qu stion of fact and 'good faith’ has also to be established 
as a fact. [Chaman Lai v. The State oj Punjab, (1971) 1 S. C. J. 112]. 

The accused, an editor of a newspaper, published an article in th© 
of a questionnaire referring to certain defamatory allegations against the 
complainant contained in a leaflet distributed a few days prior to the |* 

cation by him. The questionnaire did not make any direct impiUation ^ 

the complainant but merely stated that certain complaints 
against the complainant and called upon him to remove all doubts i P 
minds of the public by stating as to whether the ‘complaints were cor e • 
was held that the questionnaire virtually amounted to a 
defamatory statements contained in the leaflet, and the 
guilty of the offence of defamation unless he wAs protected by ^ J’ j 

mentione,d in^_.12iU.P. C- To get the benefit of Slly 

must prove that the statements contained in the questionnairi. in^inua- 

truc,/.e , true in regard to the material i osn A I R 

tions. {Radha Govinda Datta v. Salta Kumar Mukherje , 

Cal. 343). . . . 

Exceoiion L to S 499 t P C., allows imputation which is true concern- 
iiioHDe^sonTit b“ for the^'^ good- Ifimputation is contained m 

:.c®ws item published in a new^jiaper then the doctrWe of — "thaMhI 
into nlav The doctrine of fair comment is based on the hypothesis that ine 

publi^catfon i'n^^esttTfs one which broadly speaking - true m ^ct, and is 
not made to satisfy a pc.jonal vendetta ; and further that the facts slated 
therein arc such as would go to serve the public interest. 

A iourn dist possessed no higher right than an ordinary citizen has m 
respect of the freedom of speech. At the time, by virtue of the 

character of his profession the journalist owes certain duties to the pubi c, 
the most important of which is the dissemination of news and views fully 
and truly expressed on matters affecting the public good. A newspaper 
editor acts within his legitimate sphere when he offers criticism of what be 
considers and bona fide believes to be for the good of the community. But he 
is not protected if under the garb of criticism he employs language calculated 
to defame or degrade the character of a public servant or a private citizen. 
In order to pass the test of fair comment the publication must be free from 
malice and made bona fide and in public interest. Mere exaggeration or 
inaccuracy in matters of details docs not make a comment unfair so long as 
what is expressed there is materially true and for public benefit. {Vishan Sarup 
V. Nardeo Shastri, A. 1. R. 1965 All. 439). 


Where an editor of a newspaer is prosecuted for defamation under 
S. 500, I. P. C., for publishing some defamatory statements complaining 
about the conduct of the Jail Superintendent towards the prisoners and about 
tlie defective feeding, and sanitary and medical arrangements in the jail, 
in order to come under Second Exception to S. 499, 1. P. C., the accused 
must show that the opinion expressed by him was confined to the character 
of the official concerned so far as it appeared in his conduct in the discharge 
of his public functions and if the accused and the official concerned had 
no acquaintance with each other this might be held to be so. But under 
the Second and Ninth Exceptions to S. 499 the opinion respecting conduct 
and character must be expressed in good faith and the accused must show 
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h« had reasonable «round for believing that the conduct attributed 

‘Kd iv \t“S'd ToS", 'S T,:," 

id?.;-- 

y»■■■„ -iris 

and therefore m good a I p C {K. ^ama Rao v. Emperor. A. 1. R. 

1943 Oudh 1). exemnts from defamation what is pub- 

Section 499, ^^rpn ^fTof the proceedings of a court of justice, 

Hshcd as a substantially tra p jjjgjnuation in a written statement filed 

but does not wha^t the verdict would be at the suggestion of 

in court that the amount to the commission of contempt 

the administrauon because tins ^ presiding officer of the court. 

of court. Scandalous state the tendency to create an impression 

made in a written statemcn , . | officers pass verdicts in cases at the 

in the n?ind of the ^ „o^xoncrate the editor if he 

instance of the execu ..temeot in his paper. 

publishes . g 499 indicates that accusation in 'good faith’ 

The f; who have lawful authority over that person 

against u person to any of tho J established as a fact. IChnmar, Lai 

is not defamation . t c r J 1121 . 

V. The State 0 /Punjo . { rttionStoS 499 I P ^ need not establish 

An accused relying on Except 

the truth of h.s allegation^ ^h^^^ allegations and that he acted on the 

reasonable grounds for belie n„^ If a person signs a petition 

bona her residfn s of the locality, he can be said to have acted 

in good faith. ^ wording of Exception 8 to S. 499. I. P. C. 

It is riuite clear froin th ^^^^ that the allegations made by 

that an if he proves that on reasonable grounds he 

SSE 

!.V CJUs for hTto'^esS ^good^.^fCtoL^^^^^^^ 

Exception to S. 499. I. P. C.. excludes a statement from 
The Eighth -P ^ altogether, whereas the proviso to S. U2, 
the definition prosecution for defamation and bars proof ot the 

Evidence Act. defamation. If an accusation does not amount to 

accusation ^ making it is not guilty and there is no question of 

defamation, the perso defamation The proviso to S. 132. Evidence 
his being pro;^"'®/* ^^J^cullion contained in the answer is punishable as 
Act, assumes i P C but protects the witness from prosecution. 

defamation under S. 500 . w 

The compulsion con « .,r ^ proviso states what would be the 

refusal of his Pf^f'^*^„cts’s not being excused ; if he answers the question 
consequence of the wi ^ ^ without any protest or hesitation 

or'priorremsil to answer it, he is not compelled and the consequence laid 

down in the proviso will not arise. , 
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The words used in the proviso are “compelled” and not “be bound by 
law.” This means that the compulsion emanates from tho presiding officer 
and not by operation of any law. The word “compelled” is inappropriate 
with reference to a witness who answers a question because he is bound by 
law (e. ff., the law contained in S. 179, 1. P. C.) to answer it. Further the 
word ‘Hhall’ shows that the compulsion is to be used in the particular case 
[i. e., by the presiding officer) and is not an existing compulsion arising out 
of law. 

There is no justification for saying that a witness is compelled to make 
a statement merely because he places himself in the witness-box. If a witness 
voluntarily enters the witness-box in order to make a statement, it would be ‘ 
contrary to reason to say that he is still compelled to make it. {Cfiotkan v. State 
through Budhu, I960 A. L. .1. 668). 

A communication made bona fide upon a mattci in whicli the party 
communicating has an interest or in reference to which he has a duty is 
privileged, if :t is made to a person having a corresponding interest and duty 
even though it contains ircriminatory matter which would be 
slanderous and actionable. A caste resolution of ex-communication published 
to the members of the caste in the discharge of a social duty would normally, 
therefore, fall within the above rule since the member who makes the pubh- 
caiion is bound both in his interest and in the interest of his caste to publish it 
for saving himself and the caste from the defilement which would take place 
by acting against the verdict of ex-coinmunication. {Manna v. Ramgnulam, 
A. I. R. 1950 All. 619). 

Mere plea that the accused believed that what he stated was true by itself 
will not sustain his case of good faith under the Ninth ExcepUon. Simple 
belief or actual belief by itself is not enough. It must be belief inspired on 
rational basis and ought not to be just a blind belief. {Dr. L. C. Randnir v. 
Girdharilat. 1978 Crl. L. J.. 579, Bom.) 

Fair comment.—In order that a comment may be fair, the following 
conditions must be satisfied : la) it must be based on facts truly stated , (b) 
it must not contain imputations of corrupt or dishonourable motives on the 
person whose conduct or work is criticised, save in so far as such imputations 
are warranted by the facts j and (c) it must be honest expression of the 

writer’s real opinion. ^ 

The press and authors and publishers of books have no special privi¬ 
lege. They are in no better position than any other man. If they make as¬ 
sertions of facts as opposed to comments on them, and those assertions are 
defamatory, they must either justify those assertions, or in the limited cases 
specified in the Ninth Exception to S. 490. 1. F. C. show that the attack on 
the character of another was for the public good and that it was made in good 
faith. 

Public men can claim no immunity from criticism even when the posi¬ 
tions they hold are official. It is the penalty they pay in free countries for 
the honour and privilege of occupying posts of exceptional responsibility, 
power and advantage. But there are limits to the attacks which may be 
made upon them. They are not wholly without protection. It is for the 
person who has made the criticism to justify them, or, under the Indian 
Penal Code, to establish affirmatively that he believed them to be true and 
that or reasonable grounds. {N. B. Khare v. M. R. Massani, A. I R. 1942 
Nag. 117). 
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The olca of good faith may be negatived on the ground of recklessness 
indicalive of want on and caution if the imputations m question had 

been made 9s categorial statements of fact. 

Thoutth the defamatory imputations made against the complainant may 
U u 1 inci rrect still if they are made by the accused only as a 

—- vr.oo.- 

*^is enliiled^to the protection under Excetpion 9 if the 

made D> nim in g I. P. C. states that if the imputation is 

The nrotection of the person making it or for another 

made in good it is not defamation. Good faith requires care 

person or for the public g . , wkeround of context and circumstances. 

and caution and Prude^ce ^jnjputation will regulate the standard 

The position of the p-rson m has to be real and legitimate, 

ofeare and caution. Interest t P of the person 

/-u/ V Vt 5 Je 0 / ii9n) IS. C. }. 112). 
making it. ( neeatived on the ground of recklessness in- 

Mere good faith Good^ faith is relative to a great 

dicative of want rmined by the circumstances under which the 

making the imputations. ^ case of CAam«it v. State 

The Supreme Coun ^ down the following ingredients 

of Punjab. In order to establish good faith and 

of S. 499 of the India circumstances under which the letter 

bona fdes It h^s ^^r^'u^^ered; secondly, v^hether there was any malice; 

was written or words w any enquiry before he made the allega- 

third/y, whether reasons to accept the version that he acted 

Jirh’c^rTanrcauUo’n ; and, Mally, ,«h^her there is preponderance of 

probability that the a handbill was aimed at protecting 

Where • (.nmmunitv from giving subscription to a person, 

the members of a , g in ^he organisation, neither maintained 

who holding a °“?vise nor even knew whether they were 

the accounts nor w^dts p^^ imputation was covered by the Exception. 

maintained ..nidation is privileged if it is made for the public good and 

Every communication s^pr^^^g^^ should be safe from being deprived 

it is for the ^„counts are maintained of the funds to which they 

of their money if no . accused in order to prove his bona fides has 

contribute. In such a jg^^onable ground for bringing the allegations he 
only to show a. I. R. 1963 Madhya Pradesh, 60). 

made. (In re - ^ behalf of his client wrote and sent 

containing a defamatory statement regarding her 

The letter dictated by th solicitor liable for defamation ? 

into ‘he letterbook by a other 

necesJarylnd^ usual ?n the dischW of his duty to his client and as sue. 
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was not defamation within the meaning ofS. 499, I. P. C. [(1894) 1 0. 8., 
8421. But where there is no such duty, the act of dictating a letter even to a 
shorthand writer will amount to publication and constitute ^an offence oi 

defamation. 

(b) Is communicating defamatory matter only to the person defamec 
an offence under S. 499, I, P. C. ? 

Communicating defamatory matter only to the person defamed is not 
publication, which is the most essential ingredient of the offence of detanw- 
tion and as such is not punishable under S. 499, I. P. C. But when it is 
proved that the writer knew that the person defamed could not read, wne 
he sent the letter and the person defamed gets it read by a third perso 
there is publication to a third person and as such punishable under a. » 

I P C. 

Defamatory statement in first information report of a cognizable 
Is absolutely privileged.—In India giving information to u-. 

cognisable offence with the object of setting the law in 
to investigate and institute the case to be tried in a court of I . 

sary step to be taken in the conduct of a legal fact that 

made in such an information must be absolutely Pf*vileged. Th difference 
afinalTcrort was submitted in the cas'e, would not make any 

Judicial proceedings might start or might not. The flu®® _ coanisable 
the statenient made in an information given to the Z future 

of the starting of the judicial proceedings. Even after 
H,v..^edings, it may be found that the case «as. false information is 

tion was given out of malice. It may well be .. informant is 

found to be false and to have been actuated by m g—^odied in S. 499 

criminally liable for defamation under the Indian circumstances to oav 

of the Penal Code or even civillv liable under Certain circumstances to pay 

pt the Penal Lode or even civiiiy “ , j,-* be held to enjoy the absolute 

damages for malicious prosecution *^f de?amanon on such a statement. 

privilege and protected from civil hability ot aci m 

(5/ra Carer/ v. DMn Samaria, A. I. R* 1962 Patna. 229). 

Immuaity re. defamatory statement. bich*is" done by\ Judge 

whpn jictino "nHic'TlIv in the exercii se of any power, which in good faith he 
when acting to Exception 7 of S. 499, 

belici^s to be given to censuring in good faith the conduct 

Officer of the court. An action for defamation cannot 
of a witness or of an 3ffi words used by him whilst trying a case in 

be maintained against a “ 8 alleged to be false, malicious, and without 

court, even though such ^ principU that if such an action 

weT?oU^he Jud jes would lose their independence, which is very essential 
for the administration of justice. 

2 Counscl.-lt has been held by the High Court at Allahabad that 
the immunity which a counsel enjoys in a criminal proceeoing for words 
uttered i^r written in the performance of his function as counsel is not in the 
nature of an absolute but of a qualified privilege under S. 499 Exception 9, 

I P C and It iv*; for the prosecution to prove absence ot good taith. The 
court will nrc^uiiW good faith, unless ihere is cogent proof to the contrary. 
For example, the counsel loses the defence of Exception 9 to S. 499 if he 
abuses his position and makes the allegations maliciously or for his own pur¬ 
pose. If the allegations are made honestly and in discharge of his duty to 


event 
proceed 
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1. P. C. but he loses 
the allegations mj'.li- 
if the allegations arc 
client, he cannot be 


Xn\h^'’sutement m»de was obviously necessary in the interests of the chent 

The immunity which an advocate or a pleader enjoys in a criminal 
inc immuiuiy ' nr written in the performance of his functions 

proceeding for of an absolute but of a qualified privilege 

as an advocate .s nounjhe nature^^ 

and It IS for the ,h.. privilege of free speech w hich they enjoy 

inrproper for counsel to misu-e thc^^p = consideration of the 

when ^ o ,he%our^ Ld the^profcssion of which they are members 

court, 1 hey owe it to the court ^ ^ remarks of a gratuious nature 

not to indulge in their . witness in the case, entirely irrelevant for 

about the complainant, accus ipjerest of the party whom they are repre- 

^Gendan^Lal'T.^Rex, 1948 a!^L. J. 540). 

senting. (^apr , .. * absolute privilege as they do in England 

In India counsel “nd^r s ^ Exception 9, 1. P. C. 

but can claim 'fens if pleading containing serious allegations lays 

Therefore a counsel who signs p . ^ n He cannot however be pro- 

StuSTTL S ’%.z j 

....... 

convicted. A court P^““^,alice and no counsel should be called upon 

has acted bona fide ,ion merely because he has signed a pleading 

to answer a complaint for detamati summons should, thceefore, issue 

which contains defamatory oTh?s before it which 

against him for ^i bad ^faith maliciously. It is not enough that 

tWeading"comls“e"r:^^^^ naatter. (Mckammad Ta,i v. M. A. Gluou. 

47 P. L. R. 8). , „ u u- n 

- A^^/^rHinato the Allahabod, Calcutta and Bombay High 

injures the lo the inquiry no prosecution would lie. The 

if the tof bfaiew hat statements of witnesses made in the 

“Sbo?s,. “hiiS* «■' 

indictment for perjury and not for defamation. 

rh r «#«rv ctatemeDt by witness in court.—As the Indian law of 

the English law on the subject, has been completely 
defamation. the t g g^^eptions have been enacted in the section 

i°selfuiTr!alirnoi proper to ^ them and to invoke the principles, 

of tl,; English law laid down fn rJour'Tlaw is not entitled to an absolute 
A person givmy v dence which he makes and consequently he is 

SoUmiVneTom a coriplai^ of defamation by reason of words uttered on 

oath in the witness-box. ^ „„ do„bt protects a witness who 

The proviso to S. 132, ^ ' pj-oggeution for defamation if the 

is compelled to answer ^the^ principle of absolute privilege 
answer turns out to be defamatory out me priucii^ 
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cannot be read into the proviso by presuming that there is compulsion 
Nvnenever a witness comes into the box. 

The compulsion in S 132 is not the general latent compulsion over 
every witness, but something definite and express. The record itself should 
indicate that the witness was really unwilling to make the statement con¬ 
cerned and was being pulled up by an insistent court to give an answer. It 
may be not necessary for him to prove that the court expressly threatened him 
with consequences if he refused to answer ; but compulsion should be clearly 
indicated. The proper course for the witness is to ask the court if he was 
bound to answer/and if the court still insisted, there would be compulsion 
attracting the proviso. But. if the witness goes on without showing^ the 
least hesitation or asking the court to excuse him, then, on facts, there is no 
compulsion. 

Where in answer to a question put to the defendant while under cross- 
examination in a civil suit the defendant told that he knew the plaintiff as 
being the nephew of one who had become insolvent and had come to stay with 
the plaintiff, such statement cannot in any manner be considered to be 
either one concerning the subject- matter of the judicial proceeding or one 
made under compulsion and the defendant would not be entitled to the 
protection under the proviso to S. 132, Evidence Act, and would be guilty 
under S. 500, I. P. C. unless he can bring his case within one of the 
exceptions to S. 499, I. P, C. {HemraJ v. Babuiai, A. 1. R. 1962 Madhya 
Pradesh, 241). 

Libel by husband through letters written to wife.—Unless there is publica¬ 
tion there can be no offence of defamation committed. In England the rule 
appears to be well settled that, except in certain well defined matters, the 
husband and wife are regarded as one and in an action for libel disclosure 
by the husband of the libel to his wife is not publication. But the rule that 
husband and wife are one in the eye of law has not been adopted in its full 
force under our system of law and certainly not in our criminal jurisprudence. 

The Indian Penal Code exhaustively codifies the law relating to offences 
with which it deals and the rules of the common law cannot be resorted to 
for inventing exemptions which are not expressly enacted. As observed by the 
Full Bench of the Madras High Court in Tiruvengada Mudali v Tripura Sundari 
iiwma/( 1 . L. R. 42 Mad. 728) the exceptions to S. 499, I. P. C.. must be 
regarded as exhaustive as to the cases which they purport to cover and re¬ 
course cannot be had to the English common law to add new grounds of 
exceptions to those contained in the statute. A person making libellous state¬ 
ment in communication to his wife is not absolutely protected in a criminal 
proceeding for defamation, for under the Eighth Exception and the illustra¬ 
tion to S. 499 the statements are privileged only when they are made in good 
faith. In determining the criminality of an act under the Indian Penal Code 
the Courts will not extend the scope of special exceptions by resorting to the 
rule peculiar to English common law that the husband and wife are regarded 
as one. (Af. C. Verghese v. T. J, Poonna and another, A. I. R. 1970 Supreme 
Court, 1876). 

500. Punishment for defamation *—Whoever defames anoth'*i' 
shall be punished with simple imprisonment for a term which 
may extend to two years, or with fine, or with both. 

Limitation.—A complaint under S. 500, Penal Code, for defamation 
will be barred if filed three years after the commission of the offence. Where 
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in a compLiint under S. 500 it is alleged that the defamatory matter was con¬ 
tained in a coinplaini under S. 406 420, 1. P. C. against the conplainant. the 
period of limitation for filing complaint under S. 500 would commence 
from the date of the complaint under S. 406/ 420. I. P. C. and not from the 
date the complainant was finally acquitted of offences under Ss. 406,420, Penal 
Code. Sub-s. (1) of S. 469, Cr. P. C. specifically provides that the period of 
Umiiion prescribed inS. 468 in relation to an olTender, shall commence inter 
a/ta on the date of the offence and the question of cause of action would not 
arise in such case as the controversy relates to the commi^sion of an offence. 
The exclusion of time for computing the period of limitation could not also 
be claimed under S. 470 (1) as it could not be said that the complainant was 
prosecuting any other prosecution. It is also not the case that that pro ecution 
related to the 'same facts’ within the meaning of the proviso to sub¬ 
section (1) of S. 470. The respondent, however, did not seek the benefit of 
S. 47.^ which permits the extension of the period of limitation in certain cases. 
(Swiiider Mohan Vikal v. Aschetrj Lai Chopra, A. I. R. 1978 S C.. 986 • 1978 
Cr. L, J. 764. S. C.). 

501. Printing or engraving matter known to be defamatory, _ 

Whoever prints or engraves any matter,-knowing or having good 

roason to believe that such matter is defamatory of any person, 
shall be punished with simple imprisonment tor a term which 
may extend to two years, or with fine, or with both. 

Comment,—The offence under S. 500 is the offence of defamin? another 
and under S 501 of printing (or engraving) matter which the offender knows or 
Ins reason to believe to be defamatory, and the two olfences arc quite distinct. 

Imputation against Governor untrue and made without verification.— 
Tho accused, the editor, printer and publisher of a newspaper published a 
statement of a political leader to the effect that the Governor of Orissa was 
a mere toy in the hands of Congress and that the Governor was favouring 
the Congress party because a close relation of the Gjvernor had got an 
appointment in the Assam British Oil Company on a fat salary through the 
endeavours of the Congress Government. It was held that the offending 
passages were pr/mfl/flc/e grossly defamatory of the Governor himscif in res¬ 
pect of his conduct in the discharge of his public functions, that none of the 
imputations made against the Governor were true and that the accused 
appellants published the statement containing the said imputations without due 
care and attention and witliout making any attempt at verification before pub¬ 
lication and it was not published in good faith. The publication and printing 
of such untrue statements could never have been for the public good. The 
imputation exceeded the limits of fair comment, and the accused appellants 
Were not juMified in publishing and printing the said imi)utations without 
xorification. Hence the conviction of the accused editor under S. 500 and of the 
printer and publisher under S. 501 was correct. {Gonr ( handra w Pithlt*' 
Pro'vaitor, A. i. R. 1962 Orissa 197). 

502. Sale of printed or eagraied substance containing defamatory 
matter ,—Whoevei- sells or offers for sale any printed or engraved 
substatu e containing defamatory matter, knowing that it contains 
such matter, shall be punished with simple imprisonment for a 
term which may extend to two years, or with fine, or with both* 

Commeot : Defamation as a crime distinguished under English and 
Indian Laws.—According to English law defamatory matter even if published 
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only to the person defamed, will support an indictment, provided it is likely to 
provoke a breach of the peace. (Adams, 22 0- B- D. 66).The Indian law is, 
however, different. The making known of the defamatory matter to any person 
other than the object of it is publication. Therefore communication of 
defamatory matter to the person defamed is no publication, and as such does 
not amount to defamation under the Indian law. 


Under the English law .slander (which is a defamation by means of spoken 

words or gesture) is not an otfence, but it is an offence under the Indian law. 

Under the English law, no indictment will lie for words spoken and not reduc¬ 
ed into writing unless they are seditioas, blasphemous, grossly immoral or ob¬ 
scene, or uttered to a magistrate in the execution of his office or uttered as a 
challenge to tight a duel or with an intention to provoke the other party to 
send a challenge. (Archbold, 30th Ed., p. 1272). The Indian Penal Code, 
however, makes no distinction between written and spoken defamation. Under 
the Indian law the oifence of defamation consi.^ls in making or publishing 
any imputation concerning any person intending, to harm or knowing and 
having reason to believe that such imputation will harm the reputation of 
such person. The imputation may thus be conveyed by words either spoken 
or intended to be read, or by signs or by visible representations. The term 
'defamation* under the Indian law, therefore, embraces both libel (defamation 
by means of writing, print or some permanent fr\.m) and slander (defamation by 
means of spoken words or gesture). The authors of the Indian Penal Code have 
recorded their disapproval of the English practice when they observe : "He^- 
in the English lav/ is scarcely consistent with itself. For if defamation be 
punished on account of its tendency to cause breach of the peace, spoken 
defamation ought to be punished even more severely than written defamation, 
as having that tendency in a higher degree.** 


Civil aod Crimioal Liability.— In In^ia tl'c crimi-nl defaina- 

tion is codified and embodied in S. 499 of the P^l Code and differs from 
the law in England in that regard. The civil liability for defamation to nay 
damages, however, is not governed by ary statute law but is determined 
with reference to the principles of justice, equity and good conscience, which 
generally have been imported in this country from the English principles. 
There seUs to be little scope for an appreciable difference between the 

Indian and the English law on the subject. {Bira (iureri v. Dulhn Sowortu, 

A. 1. R. 19f«2 Patna. 229). 


CHAPTER XII 

OF CRIMINAL INTIMIDATION. INSULT AND ANNOYANCE 

(Ss. 503-5J0) 

Intimidation .— vVhoever threatens another 
witlTinjury to his person, reputation or property, or to the 
person or leputation of any one in whom that person is interest¬ 
ed, with intent to cause alarm to that person, or to cause that 
person to do any act which he is not legally bound to do, or to 
omit to do any act which that person is legally entitled to do, as 
the means of avoiding the execution of such threat, commits 
criminal intimidation. 

Explanation ,—A thivat to injure the reputation of any 
deceased person in whom the peisoji threatened is interestetl, is 
within this section. 

lHusnation^ > 

Ar^or the purpose of inducing B to desist from prosecuting a civil suit, 
tlirea't^is to burn B’s house, A is guilty of criminal intimidation, 

ComaifiiiL—A person commits criminal intimidation if he(^|Jhreams 
nn ntheTudthany injur y (a) t o his person, reputat ion or property, or (b)^ the 
or i^p utaiion of any one in whon^ that pers on is intere&t^d,^Jwfth 
in timt ial toTauie alarnVto that pcrsor^or (b) t o cause that person to ^ any 
fl.'T^ hich "hr> is not l egally bound tbllo. or to omit to do any act svhi^ th at 
n^son is legall y entitled to do, as the means of avoiding the execution o f 
sucimTfcJt. [ U\o years, fine or both. (S. 50^ 

TT^7 issuing of a notice to a shop keeper requiring him to execute an ( 

r any foreign clot h for sale at his shop / 
t o do so his shoo would be picketed comes \ 


and inti mating i -^- • • i . j .• 

the purview of the oflence of crim inal intimidation. 

s m has no appiTcatioii to a case in which, an accused persm 
.L.ith h avin g threatened "t he police in general. But where the 
by the accused n^o police, force in ggneral but To 
the pohcTT we stationed in a particular town , S. 503 would 

apply. 

whpihrr as a matter of fact anv one ca as actually frightened or n ot 

_ _ th» nnestion of the li ability under the section. It-b-Xhe intention 

whether what _he 

Stated comes within the n>j^ch «gf ot S. 5Qi. 

-nns 'iun necessity'for* the accused to know that any member or group 

of persons who are intended to^ be by ^thc speech are present 

among the audience. {Gopalan y- King ^ A . 1 . R- L 94a - M ad—211)- 

rviBRFRFNCE between CRIMINAL INTIMIDATION 
AND EXTORTION AND CRIMINAL INTIMIDATION 

AND ASSAULT 

Criminal intimidation and extortion.—Criminal intimidation is almost 
analogous to extortion. It differs in the following respects : 
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j {IJyi^urposc ,—In extortion, the immediate purpose is obta ining any 
pro;^<rny or valuable j^eciirit v ; in crimimil intimidation, Ihcjiiinic^ate nur- 
pose i6 io_induce tlie_pexsonjhn^viened_Lo dii_an^l uJiJchJieis notjc^Iy 
^ouml_ip ^ or_io abstain fronr doing ^ aLi_»hkli hf isjcgally^tilled 
to do. ^ 

Extortion is comn.itted w hen the offender is present and 
the victim is throng*' fe ar of any injury induced to de lixpr :inv »r 

v_alu_dhic security ; iii criminal intimiclaiion ihc tlireixnce^ n^px^djic^thc 
effect aiiiied^ nor need it^e_addre^c(L djrecily_io_jJ-.e_p£rsQi} inteiuled^fb 
bx ioSuejip^. 

Deiivery.-- In extortion detorv of rroi:ertv is of tlie of the 

offence, but in criminal intimidation i_hcrc_i> tio del niiry th^ propcriy. by 
ibe Njctiin iojhe__ac^se«E ? 

Criminal iutimidation and assault.— /. y///vr//—A^sault is coimniited 

by making some gesture or preparation as to cause any person prevent 
to apprehend that criminal force is about to be used lo him, but in criiriiuil 
iniimidation there is threat of injury lo one's pctsoi'., reputation or property 
with intent to cause alarm to him. 

2, ImtueiUatc purpose ~\n assault ihctc is present appiehcnsion of 
use ut criminal force, vshilc in criminal iiUinudalion il;u lineal of injury is 
future. 

4. Against W'/ioni Jirecied .—Assault is atNvays against one’.- person, 
but m criiiiin.il intimidation the threat of injury may be lo oiie*s per^^n, 
reputation or pioi crty. 

Insult (S.s. 504 and 509) 


1 lie Indian I'enal Code provides the following two piovi.MOJis rclaling 
to insult oJIiercd to persons other than public servants. 

(a) I iilentional jnsuh with intent to provoke a breach of the peace, or 
to cause the commission of any olTence—1 wo years or fine or both. (S. 504), 
(b) Uttering any v^o^d, or making any sound or gesture, or exhibiting any 
object, intending to insult the modesty of a woman or intruding upon lltc 
privacy of a woman—One year, or fine or both. (S. 509). 

504. Intentional insult with intent to provoke breach of the peace,— 
Whoever intentionally insults, and thereby gives provocaticn to 
any pet son, intending or knowing it to be likely that such piovo- 
cati<ni will cause him to break the public peace, or to coinniit any 
other offence, shall be punished with impr isonment of cither 
description tor a tenn which may extend to two years, or with 
tine, or with both. ^ 

Comment ; Esseniials.—One of the essential elements constituting the 
ollence under S. 504. 1. P. C. is that there should be an act or conduct 
amounting to intentional insult. Where that act consists in the u^e of abusive 
words, it would be necessary to know what those words were in order to 
decide whether the using of those words amounted to intentional insult. A 
mere finding that the accused abiised the complainant is not sulficicni by 
itself to \sarrani a conviction under the section. {Vcnkatarainam v. Empentr. 
1947 M. W. N. 279). 

There must be an intentional insult of a person and thereby due 
provocation to him and to her and secondly the person insulting^ must 

k 
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iiUend or kuov. ii to l*c likely lluti such piOMKaiicii would c.iUiC picjuJi'-c 
to the public peace. The I’aci iliai ihc peri>on ii.'Ulied h.»i lun coniniilud a 
breach of ihc pe.icc is not ni iicrial (/a re. O'o/).*/. Cr. L. J. 744). 

Mere abuse or even hurling i-f inler.iiona! in^uii-* and causing pro'.oca* 
lion iheieoy w^uiJ not consinuic an »lknce under S. 304. It n necti^siry 
that insults by which provocation *5 caused >i\oukl eiihcr be intended or 
known 10 be likely to lead to a bieach of the puolic peace ur tt.e coaimisrion 
of sv)ine other ollence by llie person insulte^-i. 1 he inteniiaa is a very 
necessary part of the offence. Without ii, me in''Ult'', howe- jr pro\oc ;iivc 
they may be. will not briiiit the ollender wiiinn tiie nusciiiei ot ^>. mj 4. Fnc 
complainanfs reaction to tlie insult is not in.aerial. Ati 

f/iU’\s\ar lionih. I. L. R. 6 As am 274]. 

Abuse iu absence of vicliiu.— 1 lie e^a^anlen ol liic iaiciice iindei S. .^i)4 
lies in tie uitercr proNokinp the victim by his words to ^onnmi an iimnc- 
di.ite hre.ich of the peace, liiat can only occur il he utters the woui' 
in the presence of the victim or has them cojocyed to him by leiiei or 
messenger. Where, therefore, the accused uttered me abuse m the absence 
of the complainant, he cannot le convicted under :s. sU4 unless ne asked liis 

hearers to convey it to the complainant, .\itukcr v. Kiumaippa 

^.licker, h>42 M. W . N. 837). 

To consiiliue the ouciue under S. 304. the iikeiimou -a die breach ol 
the I'.-ace must be immediately after the provocation oi so soon alierwauls 
H at it rmsi form part of rc.v gf-m/c. Mere insult, however gro^s U may oe 

i. Mu i siifiicicm to bring the case within the section 

Vcliore .sends a c^o^^ly insulting letter to his daughter at Madms. ii was 
helv! limt the father was not guilty 

ibrakim Mura^dviir v. hn.oit Mnnaciyai', 1949 M. W. rs;. 3/.). 

Oilitr I’rovisions Be>i<jL< Ss. 504 and 509, the other proviMons rclalina 
lo fn>uit are (i, injurinj; or deiilin^j any place of worship with •« en‘ “ 

ii, ,.ult the raliei-.M, of any class (S, 295); (ii) insulting the religion or religious 

fccliP',.; of ,iiiy cla-s (S. 295-A) : (iii) trespassing on buual places with the 

n.iciuion cf^in.siiliii.g the religion of any person 29 /); and (iv) crinn^ 

ircspa-s Willi inicul lo inliniidialc, iiisuU or annoy a simiTin a^ 

property (S. 441), as also iiilciuioiial insult lo a public servant sitting in a^ 

judicial prt’eecding. (S. 228). 

DiJd ERENCT UETWFUN DEFAMATION AND INSULl 

ImuU 

1. Not so here—its , object is 

l>rovocation with intent to cauic a 
breach of the peace. 

2. The converse 

sarily true. 

■ 3. Publication is 
qua non of the offence. 


1. 

affected. 


Dejamation 

A persoiTs reputation 


2. Includes insult. 


3. There must be publication 
of the matter complained of to 
some person other than the person 
defamed. 

4. There is no offence if 
the dcfaniaicry m.iitcr is commi^ 
nicated only to the person defamed. 

5. A true ^talemcnt ol fact 
docs not amount to defamativ'n. 


is not ncce.s 


not the w'/ie 


4. It is diiecily 
llic person insulted. 


addrcs>ed to 


5 . It may aniounl to iiMilt. 
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505. ^fatemcnis conducing to public mischief, —(1) Whoever 
makes, i publishes or circulates any statements, rumour or 
report— 

(a) w ith intent to cause, or which is likely to cause, any 
officer, soldier, sailor or airman in the Aj my, .Savy or Air Force 
of India to mutiny or otheiwiise disregard or fail in his duty as 
such ; or. 

(b) with intent to cause, or which is likely to cause, fear or 
alaJTu to the public, or to any section of the public whereby any 
person may be induced to commit an offence against the State or 
against the public tranquillity ; or 

(c) w'ith intent to incite, or which is likely to incite, any 
class or community of persons to commit any offence against any 
other class or community ; 

shall be punished with imprisonment which may extend to two 
years, or with fine; or with both. 

Statements creating or promoting enmity, hatred or ill-mil between 
classes, —(2) Whoever makes, publishes, or circulates any statement 
or report containing rumour or alarming news with intent to create 
or promote, or which is likely to create or promote, on grounds 
of religion, race, place of birth, residence, language, caste or 
community cr any other ground whatsoever, feelings of enmity, 
hatred or ill-will between different religious, racial, language or 
regional groups or caste or commimities, shall be punished with 
imprisonment which may extend to three yeais, or with fine, or 
with both. 

Offence under sub-section (2) committed in place of worshipt etc .— 

(3) Whoevej' commits an offence specified in sub-section (2) in any 
place of worship or in any assembly engaged in the performance 
of religious worship or religious ceremonies, shall be punished 
with imprisonment which may extend to five years and shall also 
be liable to fine. ^ 

Exception ,—It does not amount to an offence, within the 
meaning of this section, when the person making, publishing or 
circulating any such statement, rum:ur or report, has reasonable 
grounds for believing that such statement, rumour or report is 
true and makes, publishes or circulates it in good faith and with¬ 
out any such intent as aforesaid. 

COMMENT 

Constitutionality of S. 505 I. P. C.— The gravamen of the offence 

under S. 506, I. P. C., is making, publishing or circulating any statement, 

rumour or report (a) with intent to cause or which is likely to cause any 
member of the Army, Navy or Air Force to mutiny or otherwise disregard 
or fail in his duty as such ; or (b) to cause fear or alarm to the public or a 
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section of the public wliich may induce the commi>sion ot an olTence against 
the State or against public tranquillity ; or (cMo incite or which is likely to 
incite one class or community of persons to commit an olTence against any 
other class or community. Each one cf the constituent elements of the 
ofience under S. 505 h.is reference to, and a direct etlect on, the security of 
the State or public order. Hence, these provisions would not exceed the 
bounds of reasonable restrictions on the right of freedom ot spee>.h and 
^vnr^on Clause t2) of Art. 19 clearly saves the section from the vice 
Xncons"'i.u.iinal?ty''\lte.Mr An,/, v. Arnre of Bikar. A. 1. R. I«.^2 Supreme 

Court 953). 

iMfri^uniihment for criminal in/imiVa/ion.-Whocvci .■..i.nnits 
‘ iiitimiaation shall be punished uuh 

onment of eithev description for a teim uhich nia\ extend to ttvo 

years, or with fine, or with both. . i t i 

If threat be to cause death or grievous hurt, «/p.-And it the 

threat be to cause death or grievous hurt, or to cause the < estinc- 
thieat De t , , to cause an oflcncc punishable with 

tion ot any p P . j-p ^^ jth imprisonment for a term 

death or 'ntprison nent io. hie, 01 w. .^P „„,,„,tity to a 

N\hich ,„i„hed with imprisonment of either description 

to extend to sLn years, or with tine, or with 

507 Criminal intimiuation by an anonymous cornmunication.- 

,,, ihe oflcn<e of tiiminnl intimidation by an 

\\ hoe\ci (. or ha\ing taken precaution to conceal 

anonymous ^omm from whom the threat, cemes, 

the name or ‘l^p^^onment of either description for a 

shall P'i"*!'^.^extend to^two years, in addition to the piimsh- 

last preceding section. 

508 Act caused by inducing person to believe that he will be 

rendered „y p^son to do anvthing which that person 

or attempts to cause^any pei-^o Lything which he ts 

legally ^ttmled to d< b mdu interested 

person to believe hat offender an 

will become , u,.j. if he does not do the thing which it is 

the object of the ottei offender to cause him to 

thing with imprisonment of either description 

foT^Smvvhich may extend to one year, or with fine, or with 

murtrations. 

(a) A sits he’'renderrz‘' an ob^"*!*"'/Divine dispiefsrire " A 

h'asromm&^hc offence'deffned in this section. 
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(b) A threatens Z that, uuless Z performs a certain act, A will kill 
one of A*s own children, under such circumstrnces that the killing would be 
belie\ed to render Z an object of Divine displeasure. A has committed the 
offence defined in this section. 

Comment.—A mere threat at large that if a debt is not paid, then by 
the operation of divine law, by the working of destiny or karma, displeasure 
will fall upon the debtor is not sufficient to attract the provisions of S. 508, 
I. P. C., because the section contemplates that the person intended to be 
harmed will be made the object of Divine displeasure by some act of the 
offender. {Tanitmal Vdha Singh v. Emperor, A. 1. R. 1944 Sind, 203). ' 

509. Wordy gesture or act intended to insult the modesty of a 
woman. —W hoever, intending to insult the modesty of any woman, 
utieis any worth makes any sound or gesture, or exhibits any 
object, intending that such woid or sound shall be heard, or that 
such gesuiic or t)bjcct shall be seen, by such woman, or intrudes 
uptiu the p] i\acy of iuch woman, shall be punished with simpk 
impiisonn.ent for a term which may extend to one year, or with 
tine, or with both. 

Comment.—The opening words of the section, viz., "intending to 
insult tlie iiiodcsiy of a woman” relate to and qualify each one of the acts 
subsequently mentioned in it as constituting an clement in the offence. 
The mere fact of the accused being on the prosecutor’s premises intending 
or endeavouring to peep into the ladies’ apartments will not make him liable 
unlcs'^ there was an intention to insult the modesty. 

Problem. —The accused, a University graduate, wrote a letter contain¬ 
ing indecent overtures and posted it in an envelope a(id^es^ed to an English 
nurse with whom he was not acquainted. Has the accused committed any 
offence ? 

The accused has committed an offence of insulting the modesty of a 
fem;ile nurse under >. 509, 1. P. C. The letter, though enclosed in an envelope, 
was an object which was exhibited to the nurse to whose address it was 
posted. The accused is liable to punishment with simple imprisonment 
extending to one year, or fine, or both. 

510. Misconduct in public by a drunken person, —Whoever, in a 
state of intoxication, appears in any public place, or in any place 
which it is a iicspass in him to enter,'and there conducts hinistli' 
in such a manner as to ( ause annoyance to any person, shall be 
punislud with simple imprisonment for a term which may (xtend 
to twenty-four hoius, or with fine which may extend to ten rupee;, 
or with both. 

ConfmcDt.—Mere intoxication is not made punishable under the Code. 

It is only when a person appears in a stale of introxicution in a public place, 
or in any place which it is a trespass in him to enter, and there conducts 
himself in such a manner as to cause annoyance lo any person that he conimits 
^an olVcnce under S. 510 1. P. C. 

T he ingredients of the offence under this section arc : (i) appearance 
• of*a person in a ^tale of intoxication in any public place, or any place which 
it is a trespas.' in him to enter ; and (2) the person so entering must have 
roiulueied him>cir in such a manner us to cause annoyance to any peison. 
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merit fnmttpmptin ^ to commit onenc es 
imdAftnment mitTe or 

co^it nn by.lhis Code wuhi m E^ sonment toi 

life lo cau^sudi_aa offence to be eomrmtted 

an'dTir^ attcinpT dt^s 

office shall, wluue no ■■■vr^ss piovision i sjnai.lc by UiisJ^odii-lot 
th gyunishnunt of such attcnnn.Jae 
of any descrrpnoriju^decPfyTXl^cL^^eiiiC^o' a 
«»Yf-f»nd to r^i -half of the imoi i^onnient t or lite oi, the j^e 
ex ten . d j g . o - ^ ^WrfT-ot impnsonm c^i;^^^ 

foFt^ofiS or Nvith sucli^finc as is pi;^ckd toHhcL oftem c, 

or^vvitir 



»• 


Illustrations. 


/a'l^'^^alfes an attempt to steal some jewels by breaking open a box, 

section. . u- i 4 

ftbrX^malces an attempt to pick the picket of Z by j 

into pocket. A fails in the attempt m consequence of Z s havint nothing 

in his pocket. A is guilty under this sej^on.^- 

rAinmenf • Proof required.—The points which require proof under the 

abovrsectioiTTre :lTrthaU^££i'^-!" orth/n he"auim- 
punishable with imprisonn^nt for lije t*h >T in'^rtToniptlng to 

to atte-^o‘commit, ^l^es that_ 

Emeror.^. ^commit an olfcnc^ 

An_accu^ s 'a^lc for mterriO oiLdijo^ 
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also the accused’^ hand, it was held that although the accused did move 
the purse for tlie purpose of committing theft, he did not commit the offence 
of theft, because lie was unable to move the purse from possession of the 
nuin. Tl.c olVence was, therefore, one not punishable iftider S. 379, I. P. C. 
(In re. (/JnJYiovn/ifj/ Mudoliar. A. 1. R. 1952 Mad. 521). / 

jprime.—There are^tlircc stages in the commission of r crime. Wr. 
intention to commit a crime \ pfeparatTon to commit it ; andJ3) attempt 
to commit it. The crime is complete if the third'stage, vfz., attempt, is 
successful. 

L^lDtcntioii.—The first stage consists of the e^-iMnlention ^r design to 
comrhit the erjme. Merc inteiitio^t or evil design,, not followed by an 
act, _Hbes not con^yttitc an ofTcJicci Tlie w ill ca nnot hr talcc.n for the, 
•^de ed , tmlcsst he r e be en some externaT act! showing the progress made 

towards maturing the crime. The Judges cannot look into the breast of 
criminals. 

■^reparation.—The second stage is that of preparaljon to commit a 
crimeT It is de visin j or arrangi ng t he means or measures necessary for the 
commission ol an oljcnce. The p rovision s of the _Cojde do _notgener ally 
declare ftic mere stage of prepara t^n as an offejice. M'erg prepafM UHl 
to c ommit an oliunce is pujiishabl&^nly- 4 uj.liree._cases,.-v/z., (1) Di£p iv gatlQD 
t o wage_ war against tlie Government o f I ndia (S . 122), (2) pr^ajatiojlTO 
c ommit depre dation on t erri tories of any Pow er at peace wjlhThc-^QVcrn* 
rhent ^ Inaia tS. and (3) prepaijitinn to CQmniit„d^oUy:,CS.t-3.99). 

L Attempt.-^Thc third stage is the attempt, which is the dir ect mov e* 
ment Towards the commjs^un ufttir the”preparations are made. An attempt 
to commit a crime is something more than'mere preparation. Although 
it is not possible to give a precise or exhaustive definition of **attempt** it 
is an imemioniil a ct which a. pciion iiofiSL towards. the Commission of an 
offence but „wluch fails in its object through circumstances indepe nden t of 
the volhioiwT that pcrson._ It consists in an intent to commit a crime 
cjombfned with the doing of some act adopted to, but falling short o f, its 
‘' Vjictual Lomtnission . It is a n act which i f not prcvente(i._rcs_ults in *the 

.riHSonsummation^oMhe a'c't attempted ._To constitute the offence of attempt 

' there must be' an act done with the intention of committing an offence, 
and it must be done in attempting the commission of the offence. The 
two illustrations cited above, viz., A making an attempt to steaLsom e 
je welsJi y-hte akinp open a box, but finding none after so opening it 
A making an attempt to pick the pocket of Z by thrusting his hand into 
Z*s.empty-peoket,^te- apt illustrations of the offence of attempU_ 
we find an act donc^^with the intent oT (^mmittin^ an offence alfKough that 
was Tfustrated by_arcumstanccs independent of Ttis own volition. An 
atrempiTs, therefore, p unishab le Under S. 511, I. P. C. even when it fs not 
followed t h<^mleiuJedconsequenccs, fo r if the attempt succeeds the”cnme 
itself IS committcTr^_ 

Sir Stephen, in his Digest of Criminal Law, Article 50, defines an 
attempt as follows : — 

“an act done with intent to commit that crime, and forming part of. 
a series of acts which would constitute its aclual commission if it were not 
interrupted. The point at which such a series of acts begins cannot be de¬ 
fined, but depends upon the^rcumstaiices of ea'ch particular case.** 

Sinpi v. Statej ^Euni ab.,1^1^ R. 1970„S, ,C.* p, 713). 
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The accused was transposing ,ujai 6y ferry_Mimit_froni K to another 
block across the river. The boat Wrr stopped midstream and on analysis 
^he ^xm ^was found to contain 18 percent, of wheat. He was prosecuted 
the s 7 of ihe Essential Commodities Acf _for contravention 

^fd‘ 3 0 U P Wheat (Ri'tr^ on MovemenYl Order, 1949. J^e was 

howeveTTacquitted m appea l^ fe ^ preparation 

interception was S. 7 ofthe Cssenlhd Com- 

for transporung the sram^iind ev the State Government to the 

modities Act ?, t nf^ Hie acamsed'Timounted to an attempt 

High Cctin jt was held that ‘,ossiTie“ni’^^ contravenr^^^ of 

to transport for the interruptioifTlie commission of the 

cT. (jy of the Order, since ^ordet of the acquittal 

offence would on^ of re^P-dent maintaTned. iS.a.e of 

r/n%2 Allahabad 339). 

U. P. V. Pam ^ tha^mt^UOT 

To sum up. in eve.y^^ nreiiSTytioii ; third* the attem^Ldand t^TTTe 
to cpmmitil. • f-; | o th; r^rime is not com iTeJteJj^lJjieJiltfifflhl;*-^ 

'moraUuihi£inS-2l3SS^W“^^^J^j^^ ine prepara- 

ta'cdinfntrriTH!^^ the direction of conduct towards 

lion to commU It. Int on^^ deed unless there be some extermil act 

the object. Wi IS ^^5 been made in the direction of the deed, 

which shows that jjfn^r arranging t he nic.anjEor_measures nece.s- 

Pr eparat ion .epP-^-'^'^-'n ^visin^ widely from attempt 

sarylcr toVards"the eommTsImn, after preparation has 

^ _ * . . ^ _ A 2 • k ■ • ^ 1 • k 
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u . Prcnaratlon and Attemftt^PrcparaJjon^ vvid^. 

, Difference _between ^ consists in devising or arranging 

diiteryrom ^i*|lP^‘j^g^ror the'^SS1?ffiitssioii oX.the offence, atJsj^t is th^ 

the C«.*‘3-£IX^ ,^«~ds the comimssidaiiTtcr^preparations are m^e, At- 

plus somelbLng. more.. Attempt ^gtns where 
tempt IS. therefoK, |2£a^ ,Pj— j^^e £ossibility_of a change in the inmn- 
preparation ends. *^mp -r r -iQ- ,h,t it is for an -innocent purpose. The , 
tixuLQf .IhS-n^.s^^Sit^^l^^done and the evilconsequence c ontem plated ^ 

relative proxumty^cW^^^ *^^^^^ and a pmsiranon. ^ 

inrCTi»lv determines ine _ _ :. u^a ftvftrv attemni is.' the 


largely determines punished .whilfi 

A_^repar^ ion a^art I W its motives 

rej^s^ 5£lEs-iiiaL_aP^_^^ to and with tlmrnotTvThe 

feeii harmj es§..JiC^ ■ U b’s food. Up to this stage A*s iict 

^ich is not punishable. But if A actually mixes poison 

-is mere if before B -among his dishes, h^ coim^d an 

In n*c food and puts u r.av^c iiitit fh«» nreoaration was direct- 


in B’s food and PJ'J® *\ °^how in most cases that the preparation wi^rcct- 
attempt. U is >^f/®^^‘Vwas done with an evil motive or intention. An,, 
ed to a wrongful en . puniMhiihle because every aUmpt, ultho^h it_| 

attempt is liowe;^^ 

fails to^aChje^ f ii the sa mej^ i£h£ had suoceedetT 
and7t^ 3H^^-^^^—T--^^ iiVcrcnt act possessing no definite indication 

— . -Mere P^^^P^'^Vieinot is an act of such a nature that it is in itself evidence 
of criminality. An att P it is done. A crim mal attemp t b earyhe 

of- the ^lig^pal ^ lining speaks for useTr^ {uu^dint JM^^ar 

'qjMb^O^^--- 

^rVhfnnaya Mudai^ar, wi. 
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The preparation consists in devising or arranging the means or meas¬ 
ures necessary for the commission of the offence. On the other hand, an 
attempt to commit the offence is a direct movement towards the commission 
after preparations are made. In order that a person may be convicted of an 
attempt to commit a crime he' must be shown first to ha„ve h.ad_an_inteEtion 
to cbmmit^tHe offeiKe. and secondly to have done an act which constitutes, 
the ofAcnminai^ aj^m^t. ' T sufficiency of the actus rues is & 

question of law which had led to difficultly because of the necessity of dis¬ 
tinguishing between acts which are merely preparatory to the commission 
of a crime, and those which are sufficiently proximate to it to amount to an 
attempt to commit it. man buys ay box of matches, he cannot be con- 

victeil of atlcinpled arson, however clearly it may be proved that he intended 
to set fire to -a haystack at the time of the. purchase.. Nor can he be con¬ 
victed of tins offence, if he approaches the. stack. \^'fh the matches in his 
pocket ^ but if he bends dowry near the stack and lights a niatch which he 
' 'extingulshes\m pe rceiving that he j.s being watched, he may be’ guilty of an 
iiitcmpi to 

The ichlfor dcterm ining^^vhcUicr. tli.e_a£.t...Qf the appellants constitutCiL - 

an attempt or pienaxalion.is wheiiier the overt acts already done are such 
that Tftjic.offender changes his mihd^jmd does not proceed furtheFin its . 
progress the acts afready done woulff be completely harmlgss. {Molktat Singh 

Huninh 'S' f. RV 1970 S. C. 71 at p. 7l5). 

"^^^^^here are, however, exceptional cases where the contemplated offence 
may be so grave that it must be nipped in the bud at the earliest stage. In¬ 
stances of this type have been cited above, viz., preparation to wage war 
against the Government of India, preparation to commit depredation on 
territories of any Power at peace with the Governnieiu of India., and pre¬ 
paration to commit daooitv. There are, also a few cases where even mete 
preparations arejn;ule puhi-liablc because they. canooLhiL .the very nature of. 
things be nVeaiU for inno eem purposes, g., provisions against making, 
mending, buying or seUmg or being in possession of instrument for counter¬ 
feiting coins, or the making of dies or other instruments used iu the manu¬ 
facture of coin. Then there arc also a few acts which, although in reality 
arc mere preparations, have been regarded as a substantive offence, viz., pos- 
sc>sion of counUrfeit coins, false weights and forged documents. 

T he dividing line lKtweeri_a preparation and an attempt is no doubt 
very tlun. and though the principle involved is well esrabll5hed,Tfie dffic'uhy" 
arises in drawing the line ih the particular circumstances of a ruse. But 
S. 5l 1, Indian Penal Code, was not meant to cover only the penultimate act 
tovNards the completion of an offence. Acts precedent, if those acts are done 
- in llic course of ihc attempt to commit the offence, and were done with the 
'' inieiu lo commit it and done towards its commivsion are also covered. Sudhir 
Kiinuir Muklurjcc and Sham Lai Shaw v. State of West Bengal, (1974) 1 1 
S. ('. J.. p. 2]. 

Where in a case the chulan had been prepared and the initials of 
Ih W. 2 obiitined, it would be a most important and crucial step towards 
cheating. Towards this end both the accused luu! co-operated. Thereafter, 
it only remained for the appellant to affix the stamp and put his signature. 


'The other accuvc-d was then to have presented it to the 


company’s office and 


received payment. That w.i'^ a definite step loward.s the commission of the 
oHonce of cheating thoiigli ii was not the penultimate step. 


Attempts to commit offences when punishable.—The following are some 
of the provisiuns of ilic Indian Penal Code which have expressly declared 
-s^/ltempis lo be piini<hable, viz., attempt to wage war against the Government 
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of India, attempt to wrongfully restrain the President and other high olTiciah, 
attempt to rescue State prisoners, attempt by a public servant to obtain an 
illegal gratification, attempt to obtain a gratification to screen an ofTcndcr 
from punishment, attempt to commit murder or culpable homicide, attempt to 
commit suicide, robbery or dacoit^pr attempt by a house-breaker by night to 

cause death or grievous hurt. * // 

Abetment and attempt.—Although both are indictable olTences they differ 

in certain respects, -tn the first place, in abetment the olTcnce is complete 

in itself within the meaning of S. 40, 1. P. C., while an attempt to commit the 
offence is not completed. If the act is completed there would no more be an 
attemot but the offence itself. It is only when the object to commit an ofience 
fails that the accused is guilty of attempt to commit that offence. In the second 
place ibetment may be committed by several ways mentioned in b. 107, viz.. 
instigating any person, engaging with one or more other person or persons in 

anv conspiracy for the doing of a thing or intentionally aiding by any ac or 

illMfll omission the doing of that thing. An attempt is however committed by 
do^ng r^y act towards the commission of the ofience. In the third place, in 
the abettor need not be present at the time of the commission of the 

offeTe bt in necessary at the 

t imeTf the commission of the otTence. In the fourth place, abetment of an 
off^nM is more severely pumshed than attempt to commit the same olTeiic^ 

Can a conviction be sustained for attempting an offence 
i^hlCrW&^s liiiaiuW'ossible ? 

An attempt is possible, even when the offence attempted cannot be 
commit ed as when a person attempting to pick the pocket of another person 
?S his'handin?o the pocket, but finds it empty. Such an aitcmpl would 
rlearlv amount tH^ 1- P C- TKe offender’s intention 

?s to rommit'ir^ompTete offence; liut his'aclTalls sTort of the offence by reason 
of an accidental circumstance. An attempt .may be made to commit an im- 
iheft which will be an ollencc within the mejinmg of the provisions 
1 P C because thea.kiuelt an.offence against the Code and may 

he attempted so as toJalJjmder-S^-ilL-ii-^ - 

fji\ jAivoman with a view to poison her husband administers to him a 

cub^tffl&e which is harmless and which docs not bring about his death, al- 
though she believed it to be poison. Has the woman .committed an offenee 
under S. 5 11 f (attempt to commit an offence), read with S. 328, 1. I , C. 
(causing hurt by means of poison) ? 

She cannot be convicted under S. 511, read with S. 328, I. P. C. as the 
administration of the harmless substance w as not an act towards the adminis- 
traUonof the poisonous substance. Her act which was complete in i self 
and not constituting an offence could not constitute an attempt to commit an 

a pregnant woman something capable 
a miscarriage, in fact, administers a harmless substance not 
cap^ofcLiTth^^^ ^ becoovicted under S. 511. 

I. P. C. ? . 

' A c-uipot be convicted of an ailcmpl to cause miscarriage, inasmuch as 
the act he did was.nol an act done towards the commission ol the offence 
within thc.mcaaitig^of S. 511. 1- !'• (-• 
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accused on quarrelling with his brother, the complainant, 
li^S^ord, but was seized and disarmed by others before he could use 
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it. He asserted while under restraint that his intemion was to kill the com- 
plainiant if he were let go. Has an oftence been committed under S. 511, 

I. P. C. ? 

Fetching a sword was not an attempt under S. 511, 1. P. C, since it was 

not an act ofsuch an approximate nature as would amount to an attempt to 

commit murder or grievous hurt; there was only a preparation towards the 

commission of some such offence, but mere preparation is not suffi-ieiit to 

complete the offence of attempt under S. 511. It is quite possible that 
although the accused fetched the sword he might not after all have actually 
used it against the complainant, who was his own brother. 

feV The accused, a nominee under a policy of life insurance, made a 
falslclaim supported by false certificates by posting at Hyderabad all the 
necessary documents addressed to the office of the insurance company at 
Bombay The claim was duly received by the addressee and would have 
been paid by the company, but due to suspicious circumstances it was found 
on inquiry that the claim was false and the assured was alive. The accused 
were prosecuted under S. 420, read with S. i'll, 1. P. C. m the court at 

Hyderabad. 

It was held (i) that the accused had done all what he could do 
to cheat thccotnpany at Hyderabad and after the claim was transmitted 
by post he had ab>olulely no control over the false claim and the false 
documents—therefore the case was governed by S. 179^ Cr..P. and 
the court at Hyderabad had jurisdiction to try the offence. ancTfii) that tne act 
of the accused amounted to a clear attempt to cheat, an offence punishable 
under S. 420. read with S. 511, 1. P. C. and not merely preparation. ^ 
attempt to commit an off ence is an act which lcnds_inevUably to .the conn 
mTsM^of the ol'fcnc^ unless someT^g, wTuclt the doer of .thc.^cl...nfiKhcjL, 
foresaw" nor‘mtendedT 'happens to "prevent {In re. Panduranga Hao 

~aVdrVTF.'W<ihfit, Arr."R. r962~Andirra“Pra3esfi. 257). 

To sum up the crucial words in S. 511 are that the accused should 
have dune the act towards tlie commission of the offence. There are. as 
said above, three stages in the commission of a crime : (i) int entioff to 
commit ;tii) pre paration to comntit and (iii) atte mpt to__coXDflUlu-^f~ftl6- 
attcmpl resjLlts in the act u al commission of the offcjic£>jK<Lcrinie-ia_ compiete.. 
But the Tiuliun Penal Code makes the attempt also an offence, if the accused 
does any act towards the commission of the oHence. The distinction 
between preparation and attempt may be clear in some cases, but, in most 
of ll;e cases, the dividing line is very thin. Nonetheless, it is a real dis¬ 
tinction. The crucial test is whether the last act, if uninterrupted and 
successtul, would constitute a crime. {In re. T. Mmiratimam Redai, 1955 
CT. L. .1. 917). 




appendix a 

CRIME -ITS CAUSATION. DIAGNOSIS AND TREATMENT 

.. • pnnctions of a modern State to protect pcacc- 

It is one of the important . up^ei$ smooth operation of the 

ful and law-abiding citizens of its failure to properly di^cha^ge 

economic life of the country. I ^ insecurity of life und property tending to 

gUm or oc.o.»io .CO Uio. 

.i.oooio.^.r 

environmental theory. . L./,Hitv The theory of environmentalism, 

physiological characteristicytnd h ed educational background, 

however, stresses the . financial factors, etc., which play a 

geogpphical factors, ccon°®‘ f environment leading to the mfraction of 

laT‘"BoU'te'?heories have their own impact on the causation of crime. 

Causes of Crime causes that lead to crime. Poverty is one 

We may now study is deflected many an honest man from the 

of the most 'mportant fictors . when its income falls 

path of rectitude. 'o provide forall iJ members the things 

so low that it may not be P”^', V,istcr,ce In such circumstances the income 

r.r,x ars. J,? i.£” 

'^'“"‘rlle family entering the P‘‘%,"d"gnce’1cl^res 

longer prevents the pauper from atmosphere is so much surcharg- 

hand, impels him to resor to i . ^^J^V^Tin th^^^^^ of -the children. 

ed with the evils of poverty that sooi spr^^^^^^^^ physically, but it also 

Not only docs it stunt ihcir grow , straight life. They are so much 

robs them of the opportunuic. adopt crime as their 

p,or»io. .nd .k= 'to r’":'"::;!;: 1";"'“' „ p„d ..d bro.,h. 

The social ‘1 his character as also m 

‘Ll'Sn^of his «"er‘. Thomas More (Utopia, pp. 29 and 32) explains 

the aetiology of theft in these lAor ^ • .titutr nf service cither starve for 

..in the mean season they that be de^rtute^of 

p^S?^eS[ro?iu'tic^ 

There is inequality °^;^“f’‘^ho^rm"their^lW^^^^^ ‘generally 

S^ve"rt‘;o‘frrLrr meafs the denial of the oppor- 
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tunity of access of knowledge to them and to their children. The children 
are not properly looked after. While the parents are away working in fac¬ 
tories, the children while away their time amongst urchins and pick up bad 
hiibits. The periodic unemployment amongst workers further accentuates the 
evil of poverty and tends to deviate them from the path of virtue. 

There are people who amass huge unearned income, and their income 
bears no proportion either to the labour that they put in or to their real need. 
There is thus huge wealth in the hands of a few, which is inherieted by their 
children. Inheritance of capital further accentuates class distinctions and 
nuikes equality of opportunity impossible. All this incites workers, who in 
spile of the best of their efforts, find themselves unable to earn their living 
by honest means. There is, therefore, under the present system of economy, 
an inherent weakness in the social fabric of the society which is always a 
fruitful source of crime. This phase of society has very aptly been described 
by a renowned French author, Quetelet, in his famous book “Social Physics 
in the following few lines : 

“Society contains within itself the germs of all the crimes that are 
about to be committed, and the criminal is only the instrument 
which executes them.” 

Social Causes 

' It has amply been established that lack of education has a tendency of 
' increasing violence in crime. Superstition also contributes largely to the 
growth of crime. U is the common notion of villagers that they owe their 
misfortunes either to the malignant eyes of their neighbours or the wrath of 
God. This gives ample scope to tricksters to exploit the credulity of the 
village folk. Religion serves as a convenient cloak for many of the criminals 
to practise their nefarious trade in the garb of mendicants. Indiscriminate 
charity traditionally found in Indians often encourages many to commit 
crimes. Again begging is a curse widely prevalent in the country. It is such 
a festering sore that it affords no opportunity to a beggar to do any construc¬ 
tive work. It deadens his conscience and coarsens his spirit. It stifles his 
Initiative. All this polluted environment only tends to sharpen his criminal 
instinct. The apathy of public bodies is, of course, largely responsible for 
this highly unsatisfactory and deplorable state of affairs. 

The use of alcohol is also a fertile source of criminality. Its use is no 
doubt mainly due to economic conditions. In the first instance, it is taken as 
a stimulant to drown the enormous fatigue that a labourer gets 

of long hours of manual work. When, however, one becomes an aaaict, nc 

is apt to consume it in large quantity and lose his balance of mino. it i 
common experience that many evimea are committed under its 
use is chiefly responsible for many sexual crimes. Alcoholic . 

deadens one’s moral restraint which serves a check 

roughly been estimated that about half of the crimes committed in t ii>> y 

can be traced to the abuse of drink. 

Prostitution is also largely the result ot poverty^ and ' 

The low wage of women workers compels them to , .nviroi/ 

falling a prey to it. The dirty Victory life and undesirable industrial environ 

- ment also tend to accelerate the crime. 

Baneful Effects 

Having analysed the causes of crime in detail, it is necessary to advert 

to its baneful effects. In his welFknown book, “Crime and Criminal Justice , 
Abdul Hasanat observes : 
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"The criminal is a menace to life and happiness, he imposes a iinan- 
ciat burden, he is an obstacle to social progress. And above every¬ 
thing else we cannot afford to be wasteful in our energies and 
extravagant in our expenses by pursuing u useless policy in his 
treatment." 

It is essential that the problem of crime should receive careful 
attention a! the hands of legislators and reformers, for human happiners 
is directly dependent on it. There is always an apprehension of danger to 
life and property if crime is not properly put under control. In the absence 
of security, trade and commerce cannot flourish. There is thus loss u( 
national dividend to the country. Besides all this, there is huge e\pcnd;iurc 
of money in the prevention and detection of crime. A large coiuingeiu of 
police force has to be employed for this purpose. Then there is the judicial 
machinery of dispensation of justice. All this involves wastage of money. 
There is further a loss of national income which the persons employed m 
these unfruitful activities would have produced had they been more usefully 

employed. 

Pualshment 


The object of punishment must not be to wreak vengeance but m) lu 
reform the criminal as to prevent him from further crime. Crime like .1 I 
other diseases should properly be diagnosed and treated scientiacally I ui ish- 
ment must not be regarded as the end but only means to an end, the end be- 
ing reclamation of the criminal to useful citizenship. 

There are three diflfcreni theories of punishment. 

iletribulion -1 he view of the great philosophers in the past had been 
that punishment should be based on the principle retribution The doctrine 
that the olfcnder should be made to suffer in proportion to the in ury caused 

to the victim has been the source of enactment ot various penal laws. The 

tLoTV stems from the Mosaic law of "a tooth for a tooth and an eye lor an 
Tl^ principle of a tooth for a tooth and an eye for an eye, is 
regarded by all as a relic of the past. It is a barbarous form o punish¬ 
ment and betrays an utter ignorance of the causes of crime 
Sg the diseLe scientifically it tries to deal with criminality superficial y. 

Deterrence.- Later view of the legislators with regard to pumshmen 
A nA thf^ nrincinle of deterrence. This is based on the idea ihut 

ToXtlon of sevL punishment on a wrongdoer shall serve as ^ ‘^^eck em 

nthrr. It achieve the end m view. A hardened crimmal 

others. It . severity of the punishment and no amount of 

^comes accustoined to the seventy 

deterrence there pre crimes are committed in a moment 

“crcSnt."“Fu^ ^hows that the theory of deterrence ha- 

largely proved to b^d ^^^ us to the theory of reformation. The aim 
Reformation. \ so that he may prove useful to the 

of crimin^ogy IS to re every punishment should be the 

society. If ^ hv orescribing proper treatment. As obser\ed 

reclamation of the fjok upon crime as a disease. Evil will 

by Victor Hugo, 'We ^^r °The change will be simple and 

be treated in charity |„ce the scaffold." The treatment should 

sublime. The cross shall P of society not by removing the 

t".i,irb.rrr.j£.Krr.r..’r 
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poliv-y ot reformation. The principle that 'uninvestigated crirainr.ls arc an 
e\penM\e luxury’, should be a guide to the reformers in tackling this problem. 
^henK^sagcof Mahatma Gandhi “Hale the sin and not the sinner” should 
aUsays guide the reformer in adopting a judicious penal policy. It is. 
Ihereh'rc, necessary th:ii a regular medico-psychic examination of all criminals 
suffering from delinquency, which prompts them to commit crimes, should be 
periodically made. Jt should l>c the avowed aim of reformers that a prisoner 
once in jail should never visit it again. The causes of a particular disease 
should be investigated and removed. 


It has clearly been brought out above iliat modem economic conditions 
have greatly contributed to the increase in crime. The volume of crime 
depends upon social, economic, political and cultural factors. U is the duty 
of the Slate to ensure at least two square meals a day to every human being. 
It is necessary that tlicrc should be an all round economic development of the 
country. 1 he output both from land and industries has to be increased. 
There is yet wide scope for industrial development in this country, for the 
materials necessary for it are available in abundance. There arc vast tracts 
of land ; lltore is raw material ; there is enough of capital and manpower. 
All that is required is planned industrial production and fan* distribution of 
the returns of labour. Work must be provided for every able-bodied person. 
There should be prtivi.sion against periodic unemployment. Old age pensions, 
maicrniiy bcnclils nml provision of free quarters arc essential to alleviate the 
suffering of tlic lubourers. 


Abolition of Caiiltnl Puolfthmeiit 

The first tusk that should engage the attention of the State lit the 
abolition of capital punishment. With the advance of civilisation the im¬ 
position of death sentence has become incongruous. It is a relic of the 
hoary past and is most iniiuman. The Biblical injunction ordains—“Thou 
shall not kill.” It is common experience that murders inmost of the cases 
are not premeditated. They are committed in a moment of excitement. 
Provocation and anger benumb all sense of reason and restraint of the 
murderer and blind him to its consequences for the time being. As soon 
as he gets over the temporary insanity, he becomes a normal human being 
and is repentant for his reprehensible conduct. It is a disease and in¬ 
dicates the direction of reform in society, It will be the work of psychol¬ 
ogists and criminologists to diagnose the disease of the murderer and cure 
him scientifically. There is no use sending to gallows a person who has 
executed the crime simply because of circumstances forced upon him by 
the society. 

As observed by the London-based Amnesty International at Stockholm 
in December 1977, “Capital punishment is the ultimate, cruel, inhuman 
and degrading punishment and violates the right to life—basic right of 
man.. .The imposition and infliction of the death penalty is brutalising to all 
who are involved in the process,” 

In this connection it will be pertinent to quote the observations of 
Mr. Justice V. R. Krishna Iyer of the Supreme Court: 

“...Taking a human life, even with subtle rites and sanction of the law 
is retributive barbarity and violent futility, travesty of dignity and 
violation of divinity, bankrupt of deterrent dividends, revocative of 
correctional possibilities, myopically unscientific in its focus on the 
effect not the cause, and macabrely devoid even of moral alibi,..Jhe 
jungly heritage and cultural outrage implied in the neck-breaking 
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nostrum lii.it homicidal slate action whl heal manN murderous habits 
must be mcrcilosNly e'^posed to clear the way for reaching the coticct 
diagnosis,..Capit.il punishment was a cruelly callous invcstmciil by 
unsure and unkempt society in punitive deliumanicaiion and cowardly 
strategy based on the Itorrendous superstition that cold-bloc'dcd human 
sacrifice by professional hangmen engaged by the state will propitiate 
ihe goildcss of justice to bless mother earth with a crimeless community. 
...If the sadism of death infliction’ was submitted by an instiiulionalised 
and consiituiionalised process, mankind might be doubly damaged, 
first by being duped into a dull delusion that crimes would be exiled 
by fear of follow-up death and. secondly, by being sidetracked from 
the search for ilie real cause and cure for delinquencies of its members. 
It might fail to reveal the true etiology such as en\irotimcnt d 
polluliop^ do.iiestic tensions, social pressures, stresses vind psychic 
crises bre;i'kimz out into anti-social brutality and passion to \iolence. 
•Though >hair not kill’ must penclogically overpower 'eye for an eye . 

Pleading for liquidating the life-taking 'lex jationi.^ (life punishmem) 
and 'spiritualising’ jurisprudence. Mr. In^lil.e Iyer addetl . 

■‘Since every'.imt has a pa-’ and every sinner a future, never vMiic 
off the man wearing the '-riminal \encer attire but remove the 
dangerous degeneracy in him. restore his retarded human poieniial by 
holiMllc healing of his fevered, fatigued or frustrated inside and by 
ropalrinfl the repressive, though hidden, injustice of the social order 
which is vicariously guilty of the criminal behaviour of many innocent 

convicts.** 


Besides socio-economic factors. Mr. Justice Iyer said: “Miscarii.ge of 
justice, minimal may be, cannot be ruled out.” The bar and the bench must 
therefore, professionally purge themselves ol the blood on the scales of 

justice. 


The United Nations committee that studied capital punishment has 
found that the data as it existed now showed no correlation between tlic 
existence of capital punishment and lower rates of capital crime. 


Lastly “except for the transitory trauma when a person is taken to the 
gallows or put in a gas chamber, it is not he but his family who in fact get 
punished by his execution. 


Gaol for minor offences 

It is no use sending perons to gaol for minor offences of, say, ordinary 
maroitfoT a short term. They should be released after due admonition and 
on orobation of good conduct either under S. 360 of the Code of Criminal 
Procedure 1973 or under the First Offenders Probation Act. The oppre-^sive 
atmosDhere in' jail only embitters their feelings against the society. They 
should be provided with suitable work instead of being sent to prison to enable 
them to become confirmed criminals. The discharged prisoners’ aid societies 
and other benevolent institutions can look after them. 


The cases of prisoners confined in jail should also be occasionally 
reviewed. If their conduct has been good, they should be allowed to visit 
their homes, in aue course they may be released even much earlier before 

the expiry of their sentences. 
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St of offenders in various 

f .r innL-^n ^ I, it i in the right direction. Approved homes 

for looking after thih delinquents, schools for adolescent offenders and separate 

I st.tutions for women prtsoners are other improvements made in the treatment 

ol prisoners m \anous states. A number of states have also the facility of onen 

!• logging 

Mi)gging—abolished in India by Central Act No. 44 of 19SS—as a form of 
punishment m any country should be abolished. It is even more barbarous ^nd 

'mytldim k mrnt f P'i^'.P^i'^hment It paralyses all sense of respect and, if 
an>ihing It turns a criminal into a desperado. To use his own oarlance he 
l,ikes pride m having secured the unique distinctive honour of bemg flogged. 

U will be pertinent to quote here the authoritative opinion of two verv 
eminent persons on this subject. They are Dr. Darncs and Dostoevsky Th^ 
li.rmer observes : "I never knew a convict benefited by fhmellatioi The beaten 
nan becomes a more desperate character.” The 1 KIcr Xerves ‘■It is a 

eirr^temenh^Mcaf ‘'-nature of the cr.minal to believe that the 

p.ission.” ■ physical pam would prevent an butbreak of his malice or 

Objectives of Imprisonment and Jail Life. 

b«/i/y Krishna Iyer, J. in 

•iiwi// mtra V. Delhi Administration (A. 1. R. 1978 S. C. 1975J ; 

Karunu (Mercy) is a component of jail justice. 

nient ^'^'An^i^mD^ort^^nt''f lo the twin objectives of imprison' 

S The n^rm correction system is the deterrence of 

they arc isolated fronl^-h^^^ by confining criminal offenders in a facility where 
and u^dSfe society, a condition that most people pres’umably 

criminal offences others will be deterred from committing additional 

by qua anUna also serves a protective function 

honed offenders for a given period of time while, it is 

the offender’s ftpmr»Ti processes ot liie corrections systems work to correct 
will eventuallv ^tra ed criminal proclivity. Thus, since most olTenders 
rcctions svstem another paramount objective of the cor- 

ccntr il 1 ( 1 ^ ill nth rehabilitation of those committed to its custody. Finally, 
n-tl \i*( uriiv ^ corrections goals is the institutional consideration of inter- 

he^. It is in the light of 

n Objectives that a court must assess challenges to prison regulations 
based on asserted constitutional rights of prisoners, 

linn . Purpose behind deprivation of freedom of locomo- 

expression is habilitation of the criminal into good behaviour, 
c surmg social defence on his release into the community. This rationale 
s subverted by torturesome treatment, antagonism and bitterness which 
iipoii the correctional process. "Fair treatment.will enhance the 

chance of rehabilitation by reactions to arbitrariness.” (i972) 33 L Ed. 

2d 484. 

Rehabilitation effort as a necessary component of incarceration is part 
ot the Indian criminal justice system as also of the United States. For 
ii'sivUKc. this correctional attitude has been incorporated as a standard by 
he Advisory Commission on Criminal Justice Standards and Goals * 

Publishing &pl.;y“ f Lamphear, J. D., Nallon 



.......A rehabilit itive purpo-io hot ought to bi implicit in every 

'‘cntcncc of un offender unless ordered otherwise by the <entci>cin'^ 
court.” 

In Mohammed G’:a\tuUin v. Stare of A. P. (A. I. R. 1977 S. C. 1926) the 
Supreme Court strongly endorsed the importance of the hospital setting and the 
therapeutic goal of imprisonment : 

"Progresvjve criminologists acro-cs rhe world will agree that the Gandhian 

diagnosis of offenders as p itienrs atiil h»s conception of prisons as hospitals- 

mental and moral —is the key to the pathology of delinquency and the 
therapeutic role of ‘punishment’. The whole man is a healthy man and every 

man is born good. Criminality is a cuiable deviance.Our prisons should 

be correctional houses, not cruel iron aching the soul.This nation 

cannot—and, if it remember' its incarcerated leaders and freedom 
fighters—will not but revolutionize the conditions inside that grim little world. 
We make these persistent observations only to drive home the Imperative of 
freedom—that its deprivation, by the State, is validated only by a plan to make 
the sentence more worthy of that birth-righi. There is a spiritual dimension 
to the first page of our Constitution which pn»ijcis into punology.” 

All this adds up to the important proposition that it is a crime of 
punishment to further torture a person undergoing impri.sonment, as the 
remedy aggravates the malady and thus ceases to be a reasonable justification 
for confiscation of personal freedom and is arbitrary because it is blind action 
not geared to the goal of social defence, which is one of the primary ends of 
imprisonment. It reverses the process by manufacturing worse Rnimal< when 
they are released into the mainstream of society. 

"If the su^estions were that, because of enormity of the crime, murders 
ought to be subjected to snecial rigorous treatment, this would run counter 
to the accepted principle of modern prison administration that imprisonment 
is itself the penalty and that it is not the function of the prison authorities to 
add further penalties day by d -y by punitive conditions of discipline, 
labour diet and general trc.uj'tent.” 

The relevance of the thought that accentuation of injury, beyond im¬ 
prisonment, may be counter-productive of the therapeutic objective of the 
penal system will be clear when we test such inflictions on the touchstone of 
Article 19 and the 'reasonableness* of the action. Indepth application of 
these seminal aspect! rniiy considered after unfolding the fact-situations 
in the two cases. Suffice it to say that. long as judges are invigilators 
and enforcers of constitulioiiidity and perform.mce auditors of legality, and 
convicts serve terms in that grim microcosm called prison by the mandate of 
the court, a continuing institutional responsibility vests in the system to moni¬ 
tor the incarceratory process and prevent security excesses’. Jailors are bound 
by the rule of law and cannot inflict supplementary sentences under disguises 
or defeat the prlmap^ purposes of imprisonment. Additional torture by forced 
cellular solitude or iron immobilisation stands the peril of being shot down as 
unreasonable, arbitrary and is perilously near unconstilutionality. 
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65, 66, 67, 68 
339 
23, 166 
19 
81 

249, 270 
136 


160, 161 




VI 


INDIAN PENAL CODE 



Negligence, Contributory, 

Causing death by 
Night, Lurking house-trespass by, 
house-breaking by, 

Norms for death sentence 
Nuisance, Public, 


233, 234, 235, 236, 
275-279, 290 
233, 278 
75 
366 
366 
268 
229, 236 


O 

Oath, Definition of, 

Obscene acts and songs 
Obscenity 

Offence, Definition of. 

Offences against the State 

Waging War and other cognate offences 
relating to Armed Forces 136-139 : against Public 
Tianquillity 140-165 ; by or relating to Public 
Servants 166-174 ; relating to Elections 175-178 ; 
against Justice by Public Servants 209 ; relating 
to coin and stamps 218-228 ; relating to weights 
and measures 228 ; affecting Public Health, 

Safety, Decency and Morals 229-243 ; relating 
to Religion 244-246 ; affecting the human body 
247-311 ; against human life 247-284; relating to 
birth and exposure of children 282 ; against human 
body 284 ; against property 312-367 : relating to 
documents 368-377 , relating to property 377- 381 ; 
relating to marriage 385-388. 

Omission 


43 

242 

237-243 

41 

126-135 


/ 



27 


Penalties, Cumulative, 

Perjury 
Person 

Personation, Cheating by. 

False 

at elections 

Personation at election 
Personation of juror or assessor 
Piracy 
Preamble 
Preparation 
Previous conviction 
Process of court. Abuse of, 

^grivme Defence, Right of, 
of body 
of property 
Private Nuisance 
Procuration of minor girl 
Promoting enmity between classes 
Property, Offences against. 

Property, Forfeiture of, 

Property, Right of private defence of 



« « 


the body and of. 


10 
6 

^ .-413 

VV << 60,61 
\ 201 
89-107 
90, 96 
95, 96, 102-104 

229 
301 
158-160 
312-367 
51 
89 




INDEX 


♦ • 
Vll 


Property mark 

377-381 

Prostitution 

308, 309 

Provocation 

250-258 

Public Health 

229 

Public Justice, Offiences, against 

190 

Public mischief 

406 

Public morals and decency 

237 

Public nuisance 

229, 236 

Public Safety and Convenience, Offences affecting, .. 

232 

Public Servant, Definition of, 

16-19 

Public Servants, Offences against Justice by, 

209-213 

Offences by or relating to. 

166-174 

Public Servants, Contempts of the Lawful Authority of. 

179-189 

Public Servant, Obstructing or Disobeying a. 

186 

Public Tranquillity Of Offences against the. 

140-165 

Puffing of goods 

348 

Punishments 

6, 8, 46,61,417-419 

Deterrent 

46, 417 

Preventive 

46, 117 

Retributive 

46, 417 

Reformative 

46, 417 

Capital 

46, 418 

Imprisonment for life 

48 

Measure of 

49 

Queen Empress v. Moss 

339 



Rape 

Rash driving 

Rashness, and Definition of, 

—, and negligence 

Religion, Offences relating to 

Resistance to lawful apprehension 

Right to Private Defence 

Rioting 

Robbery 


Sale and purchase of minors 
Screening offenders 
Sedition, Law of, 

Seduction 

Short History of the Code 


Similar intention 

Slander 

Slavery 

Slight harm 

SoUtary confinement 

Special Law 

Stamps, Government, 

Stamps, Offences relating to. 

Stolen Property 

Suicide, Abetment of, 

—, Attempt to commit. 




310, 311, 387 
232 

233, 234, 279, 290 
233, 234, 279 
244-246 
213-215 
68, 89, 104 
126, 127, 128, 144, 147, 164, 165 

104, 320-327 

308, 309 
206 
130-133 
305, 306 
1 

29 
402 
299, 308 
89 
58, 59 
6, 41 
218 

218, 224,-227 
342-346 
279 
281 







.Ill 


INDIAN PENAL CODE 



T 


Tapti Prasad v. Emperor . 

Termination of Pregnancy Act, Medical, 

Theft 


Thug 
Title 

Tort and Crime 
Trade Mark 
Using false 

Transgression of punishment 
Transportation 

Trap 
Treason 
Treating 

Trespass, Criminal, 

House 

Tresspasser, Right of Private defence against a. 
Trifling Acts 


311-318, 320, 326, 
341, 342, 343, 


t 


278 
282 

327, 330, 331, 

344, 351, 352 

281 
6 
/.5 
378, 3 79 
3''9 
215 

48, 50 ' 

169 
127 
177 

105, 358-3^'' 

361, 3o4 
96 "^* 
63, 89 


IT 


Undue influence at elections 
Unlawful Assembly 
Unnatural Offences 
Unsound mind, Act of a person of. 


• » 



177 

140-143, 145, 155, 156 

311 

74-81 


Valuable security. Definition of. 

Vessel, and Definition of, 

Vicarious Criminal liability 
Vicarious liability 
Violence 

Volenti non fit injuria 
Voluntary, Definition of, 

Voluntary drunkenness 

W 

Waging wars 
Wantonly 

Warehouse-keeper, Criminal breach of trust by. 
Wearing garb of soldier, sailor or airman.. 

Wearing garb or carrying token used by public servant 
with fraudulent intent 

• Weights and Measures, Offences relating to. 

Wife concealing murder by husband 
Theft 

Wife’s right to private defence 

Wilfully by 

Will 

Woman, General Explanation of. 

Wrongful confinement 
Wrongful gain and loss 
Wrongful restraint 

Y 

Yeat,Definitiopjjg^gPj,,,_ 

I fqb' (.i.‘>ary 

Acc. Nw .. 


26 

43, 233 
- 155 
7 
144 
84 
41 
82, 83 

126,128, 133 
157, 158 
332 
138 

174 

228 

198 

317 

98 

377 

27 

15 

291-294 
20-21 
'‘91, 292 


42 
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